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U.S. Ve. WILLIAM FIGUEROA 


10-10-75 


10-20-75 


10-31-75 


Filed indictment. 


beft. (Atty. present) Pleads not guilty. Bail $10,000. 
P.R.B. secured by $1,U00U. cash. Case assigned to 
Judye Carter for all purposes. Pierce, J. 


Pre trial conference held. A hearing wiil be set down 
for Nov. 13, 1975 at ¥:30am in courtroom 705. 
Carter, J. 


Filed govts. notice of readiness for trial. 


Filed the following papers from the office of Mag. 
Jacobs: docket entries; disposition sheet; complaint; 
appearance bond in the amt. of $10,0UU PRB secured 

by $1,000 cash. 


Trial began witii @ jury. 
Trial continued. 


Trial continued &s concluded. Jury verdict, veft. GUILTY 
on COUNTS 1462.VEFT. remanded in lieu of bail.-CARTER,J. 


Filed Govt's Requests to Charge. 


Filed affdvt of Eugene Neal Kaplan, AUSA, in 
opposition to bail Reduction Motion. 


Filed Consent Order to change Attorney from Ira NM. 
Gross, ESQ., 401 Bwy., N.¥.C. to Paul A. Goldberger, ES4y- 


401 Broadway, NYC 10013.--Carter, J. 


Filed Defts reply aftfdavt in reply to Govts opposition 
to bail reduction. 


Filed transcript to record of proceedinys dated 
Nov. 24-25-26--75. 


Filed defts affdvt and notice of motion for an order 
setting bail pending sentence and appeal 


Filed judyment and probation commitment order-~tne csftt 


is hereby committed to the curtody of the atty-. general 
for imprisonment for a period of three years on count l, 
three years on count 2, to run concurrently with each 
other. Pursuant to the provisions of Title 21, U.S.code 
Section #41, the deft is placed on SPECTAL PAROLE — a 
period of three years, to commence upon expiration © 


confinement.--CARTLK, Je 


Filed MPMO ENDORSEMENT on deft's notice of motion 
for bail pending appea! filed 12-12-75. MOTION DENIED 
SO ORDERED<--CARTER, J. 


Filed vefts Notice of Appeal to the U.S.C.A. for the 
2nd Circuit from the judgment entered on 1-15-76. 


Filed transcript of record of proceedings dtd 
Nov. 24-26-75. 


Filed transcript of recore of proceedings 
dtd vec. 23-75. 


Filed transccipt of record of proceedings dtd 
Jan. 15, 1976. 
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Robert Katz 
c/o Barlow, Katz and Barlow 
233 Bawy , NYC 10007 

233-093 


Michelman and Michelman 
250 W.57 St,NYC 10019 
586-1410 


INDICTMENT 
UNITED STATES DISTRICT COUR’? 
SOUTHERN DISTRICT OF NEW YORK JUDGE CARTER 
75 CRIM. 975 
UNITED STATES OF AMERICA, 

-V=- 
WILLIAM FIGUEROA, HERBERT RICKS, 


AND JEWELEAN DURR, 
befendants. 


COUNT ONE 

The Grand Jury Charges: 

1. From on or about the lst day of May, 1975 and 
continuously thereafter up to and including the date of the fil- 
ing of this inaictment, in the Southern Vistrict of New York, 
WILLIAM FIGUEROA, HERBERT RICKS, and JEWELEAN DURR, the de- 
fendants, and others to the Grand Jury unknown, unlawfully, 
intentionally and knowingly combined, conspired, confederated 
and agreed togethe. and with each other to violate Sections 812, 
841 (a) (1) and 841(b) (1) (A) of Title 21, United States Code. 

2. It was part of said conspiracy that the said 
defendants unlawfully, intentionally and knowingly would distri- 
bute and possess with intent to distribute Schedule I and Il 


narcotic drug controlled substances the exact amount thereof 


being to the Grand Jury unknown in violation of Sections b12, 


é41(a) (1) and 841(b) (1) (A) of Title 21 and United States Code. 
OVERT ACTS 

In pursuance of the said conspiracy and to effect 

the objects thereof, the following overt acts were committed 


in the Southern District of New York and elsewhere: 


1. On or about Septem: + 22, 1975, defendants 
HERBERT RICKS and JEWELEAN DURKR dre 2 to Martell's Bar, Third 
Avenue and 83d Street, New York, New York. 

2. On or about September 22, 1975, defendants 
WILLIAM FIGUEROA and HERBERT RICKS met at MacDonalds Restaurant 
in the vicinity of Pennsylvania Avenue and Linden Boulevard, 
Brooklyn, New York. 

3. On or about September 22, 1975 defencants 
HERBERT RICKS and JEWELEAN DURR drove in a black Cadillac to 
the Skyline Motor Inn in the vicinity of Tenth Avenue and 50th 
Street, New York, New York. 

a. On or about September 22, 1975 defendant 
WILLIAM FIGUEROA drove to the Skyline Motor Inn. 

5. On or about September 22, 1975 defendants 
HERBERT RICKS and JEWELEAN DURR transp. “ted approximately 
232.02 grams of cocaine to room 246 of the Skyline Motor Inn. 

6. On or about September 22, i973 defendant 
HERBERT RICKS placed approximately 232.02 grams of cocaine on 
a dresser inside room 246 of ti.e Skyline Motor Inn. 

(Title 21, United States Code, Section 846.) 

COUNT TWO 

The Grand Jury further charges: 

On or about the 22nd day of September, 1975, in 
the Southern District of New Yors, WILLIAM FIGUEROA, HERBERT 
RICKS, and JEWELEAN DURR, the defendants unlawfully, inten- 


tionally and knowingly did possess with intent to distribute, 


a Schedule II narcotic druy controlled substance, to wit, 


approximately 232.02 grams of cocaine. 


(Title 21, United States Code, Sections 612, 
84l1(a) (1) and 841(b) (1) (A).) 


COUNT THREE 
The Grand Jury further charges: 
On or about the 22d day of September, 1975, in 
the Southern District of New York, HERBERT RICKS, the de- 
fendant, unlawfully, intentionally and knowingly did possess 


with intent to distribute, a Schedule II narcotic drug 


controlled substance, to wit, approximately 27.83 grams of 


cocaine. 


(Title 21, United States Code, Sec ons $12, 
841(a) (1) and 841(b) (1) (A).) 


[Signed] Laura L. Watson 
Foreman [Signed] /rul J. Curran 


United States Attorney 
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jg 2 426 

I just wanted to place that on the record, your 
Honor. 

THE COURT: Ali right. 

Bring in the jury. 

(Jury present) 

CHARGE OF THE COURT 
(Carter, J.) 

Ladies and gentlemen, we have now come to that 
part of the case where the evidence is in, the lawyers have 
presented their arguments and you are about to exercise your 
final role, which is to pass upon and decide the fact issues 
in the case. 

You are the sole and exclusive judges of the 
facts. You pass upon the weight of the evidence, you 
determine the credibility of the witnesses, and you resolve 
such conflicts as there may be in the evidence, and you draw 
such reasonable inferences as may be warranted by the testi- 
mony or exhibits in the case. 

My function this point is to instruct you as 
to the law that is applicable to the case. It is your duty 
to acccpt the law as I state it to you in these instructions 


and to apply it to the facts as you find them, and the 


logica) result of that application is your verdict in the 


case. 
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With respect to any fact. matter, 
recollection and yours alone that governs. Anything that 
counsel either for the Government c. the defense may have 
said with respect to matters in evidence during the trial, 
in questions, in colloquy with the Court, in argument or in 
summation, is not to be substituted for your own recollec- 
tion of the evidence. 

So, too, anything the Court may have said during 
the trial or may refer to during the course of these 
instructions as to any factual matter in evidence is not to 
be taken in lieu of yerr own recollection. The case must 
be decided by you upor the sworn testimony of the witnesses 
and such exhibits as were reccived in evidence. 

At times throughout this trial I have been 
called upon to make rulings on various matters of law, as, 
for cxample, when a question put cto a witness was objected 
to or, after a questioi. was answered, a motion was made to 
strike the answer, or the offer of a document was objected 
to. 

I have sustained some objections and I have 
overruled others. I have received and rejected exhibits 


that were offercd. It is essential in the performance of 


your duties that when anythine was ordered stricken from 


the cecord or rejected, you put it out of your mind and 
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disregard it entirely. 

Similarly, if a question was asked and an 
objection to that question was sustained and no answer 
given, the question itself should play no part in your 
consideration of the case. 

Pleas do not concern yourself at all with my 
reasons for any of these rulings. They are purely matters 
and are of no concern to you. 

Conferences at the bench were conducted at the 
request of the uttorneys. As I advised you, these confer- 
ences were solely on questions of Jaw and, again, are of no 
concern to you. You are not to draw any inferences against 
either side because such requests for conferences were made 
or because they were refused. 

In deciding this case, you will be called 
consider both direct and circumstantial evidence. 
like to explain the differences between the two types 
evidence. 

Direct evidence is where a witness or participant 


testified to what he saw, heard or observed, what he knows 


of his own knowledge, something which comes to him by 


virtue of his senses. A document can also contain direct 


evidence. 


Circumstantial evidence is evidence of facts and 
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circumstances from which one may infer connected faéts which 
reasonably flow in the common experience of mankind. Stated 
somewhat differently, circumstantial evidence is evidence 
of facts from whic- other facts that are material in the 
lawsuit may be found by the process of inference. Let me 
give you an example that I believe has nothing to do with 
the facts in this case. 

Suppose you had a material issue in some case 
as to whether John Doe was drinking alcoholic beverages on 
a particular night. A witness might take the staid and 
testify that he had given whiskey to John Doe and had seen 


him drinking it. That would be what is termed direct 


evident. If you believe the witness and thought he was 


able to report accurately, you could find from that direct 
evidence that John Doe had been drinking on the niqht in 
questicn. 

On the other hand, you might have a witness 
testify that he had seen John Doc enter a tavern and then 
had secn him leave the tavern a few iours later, walking and 
talking in a way that suggested he was arunk. If you 
believe that witness and thoucht he was an accurate reporter, | 
you could find on the basis of that testimony that John Doe 
had becn drinking on the night in question. You would be 


using circumstantial evidence to find the existence of a 
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material fact in that hypothetical case. 
oy Now let me tell you that tor your purposes there 


is no general rule of law and no general rule of aood sense 


that places either of these two types of evidence, direct 
or circumstantial, in a general way on a higher or lower or 
different footing from the other. 

With respect to any evidence admitted into a 
trial record, whether it is direct or circumstantial, it is 
entitled to such weight and you are jermitted to draw such 


reasonable inferences as your good judgment dictates in the 


particular case. The weight and effect of an item or cate- 


gory of evidence depend not on whether it is to be categorized 


as direct ox circumstantial but on the concrete significance 
of that particular piece of evidence in its trial setting 
and upon its intrinsic credibility and persuasive powe~ in 
the light of your observation of the witnesses, your own 
general experience of things, and your reasonable analysis 
of the whole record. 

Now, there are times when different inferences 
may be drawn from facts, whether they are proved by direct 
or circumstantial evidence. The Government asks you to 
draw one set of inferences while the defendants ask you to 
draw another. It is for you to decide, and for you alone, 


what inferences you will draw. 
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It is your function to determinc the truth or 
falsity of the testimony of each witness. No inference 
as to the credibility of any witness should be drawn from the 
fact that upon occasion I have asked questions of a witness. 
My questions were only intended for clarification or to 
expedite matters. They were not intended to sugges" any 
opinion as to the crec ibility of any witness who appeared 
before you. 

Now, how do you determine the truth and how do 
you appraise the credibility of the witnesses? Well, I 
repeat what I told you when you were sworn in. You use 
your own plain, everyday common sense. The degree of 
credit to be given a witness should be determined by his 
or her demeanor here, his or her relationship to the 
controversy and to the parties, his or her bias or impar- 
tiality, the reasonableness of his statement, the strength 
or weakness of his recollection viewed in the light of all 


the other testimony, and the attendant circumstances in the 


You observed the witnesscs. You heard their 
testimony. low did they strike you? Did their answers 
seem frank, open, truthful, candid, or were th equivocal, 
deliberately confusing or evasive? Or were they somewhere 


in between? How did each witness impress you? 
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And so you take each one and on the basis 2f your 


j 


common sense and every day experience you determine whether) 


Or not you believe the witnesses and to what extent you 


believe them. 


i 


In passing upon the credibility of a witness you | 
may also take into account whether there were material 
inconsistencies or contradictions within his or her own 
testimony, whether a witness changed his or her own testi- 
mony, the extent to which he or she has been corroborated 
Or contradicted by other credible evidence. 

The testimony of a witness may fail to conform 
to the facts as they occurred because that witness is 
intentionally telling a falsehood or because the witness 
did not accurately observe the events about which he testi- 
fied or because his recollection of what happened is at 


fault or even because he has not expressed himself clearly 


in giving his testimony. 

If in your consideration of the evidence there 
appear to be differing versions ot the facts, you will have 
to determine whether the apparent discrepancy in the evidenc 
results from an understandable error which can be reconciled| 
so that the two stories fall together rationally. 

If, however, you find this not to be appropriate 


Or possible, you wil]' then have to decide which version you 
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wili accert. 
You may accept so much of the testimony of 
witness as you deem true and disregard the rest. You 
at liberty, if you deem it appropriate, to disbelieve 
testimony in whole or in part of a witness even thouch 
it has not otherwise been contradicted or impeached. 
Now, an interested witness is not necessarily 
unworthy of belief. The interest of a witness in the 


outcome of this lawsuit is a factor, however, which you may 


consider in determininy the weight and credibility to be 


given -hat witness’ testimony. It should be remembered 


that the tes.imony of the agents of the government are not 
entitled to any greater or lesser weight then any witness 


who is not an agent of the government. 


{ 
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course of this 


During the 


heard evidence that certain witnesses made statements to law 


enforcement officials which were inconsistent with their | 

| 

} 

testimony here. If when contronted with the earlier statemen 
| 


| 


the witness affirmed the truta of the earlier statement, 
you may consider the statement for the truth of what it 
Says just as you may consider the trial testimony. As to 
any witness who denied the truth of the earlier statement, 
you may consider the statement only as it effects that 
witness' credibility, with one exception which I don't 
believ2 is applicable to this case. 

If you find that any witness has wilfully emacitie 
falsely to any material fact, you may disregard all of his 
testimony or accept such part of it as you bel*eve worthy of 
belief as it appeals to your reason or your judgment. 

The fact that the governemnt is a party here, that 
the prosecution is brought in the name of the United States | 
of America, entitles it to no greater consideration than 
that accorded to any other party in litication. 

By the same token, it is entitled to no less 
consiceration. 

This case should be considered and decided by 
you as an action between persons of equal standing in the 


community. All persons stand equal before the law and are 
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to be dealt with as equal in a court of law. 

The government called as a witness Jewelean 
Durr, who if her testimony is to be accepted, was an accom- 


plice in certain of the crimes charged against the defen- 


dants in this case. In the prosecution of crime, the goverh- 


ment is frequently called upon to use witnesses who are 
accomplices. Uften it has no choice. The government must 
rely upon witnesses or transactions such as they are. There 
is no requirement in the federal court that the testimony of 
an accomplice be corroborated. The government contends 
that Mrs. Dirr's testimony is corroborated by other evidence. 

However, even without such corroboration, 
conviction may rest upon the testimony of an accomplice if 
you believe it, and find it credible. 

An accomplice's testimony implicating a defen- 
dant as a perpetrator of a crime is inherently suspect; 
for such a witness may have an important stake in the out- 
come of the trial. An accomplice so testifying may 
believe that the defendant's acquittal will vitiate 
expected rewards that may E en either explicitly or 
implicitly promised to him in return for his or her plea 
of guilty and his or her testimony. 

Therefore, an accomplice's te:timonry should be 


viewed with caution and scrutinized with care. You must 
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consider whether such testimony was inspired by any motive 
of reward or self-interest or hostility, bias or prejudice 
against the defendants so that the accomplice qave false 
testimony or coloreidi his testimony in these proceedings. 


If you find this to be so, you ought unhesitatingl 


to reject it. It does not follow, however, that because a 
person has acknowleciged participation in a crime charged 
against the defendants, that he is incapable of aivina a 
true version of what he testified to in the course of the 
trial. As to whether his version is true or false is for 
you to decide. 

I might é@lso add that in some aspects of this, 
that the statement I have made about Miss Durr applies to 
Mr. Miller, who was in fact an accomplice; or so he 
testified; and as to Mr. Miller, let me give you one other 
charae: 

There has been testimony before you with respect 


to the use by the narcotics agent of an individual commonly 


known as an informant or informer. That is Mr. Miller. The 


informer himself has testified. The law permits the use of | 
informants provided the rights of a defendant are not vio- 
lated, and therefore, whether or not you approve of the use 


of informers, should not enter into your deliberations. 


You are required, however, to consider the 
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credibility of this witness and to do this, you must use 
the guidelines which I have given to you earlier. You may 
consider whether Mr. Miller's testimony was a fabrication 


inspired by his own motive or nterest or personal 
' 


advantage or induced by a promise or a hope of an expectation 


of favorable consideration by the government in connection 
with charges pending against him. 

You should also consider whether Mr. Miller's 
testimony was motivated by any hostility towards the 
defendants, but again, I remind you, that merely because 
Mr. Miller may have an interest in this case or be hostile 
to a defendant, does not mean that his testimony is not 
truthful or candid. These factors indicate that you should 
view his testimony with caution but you must determine the 
weight to be given his testimony based upon whether or not 
and to the extent he is to be believed. 

Now, aS I advised you at the start of this trial} 
the indictment is merely an accusation, a charge. It is not 
evidence or proof of a defendant's quilt; and no inference 
of any kind may be drawn from the indictment. The govern- 
ment has the burden of proving the charges aqainst the defen- 
dant beyond a reasonable doubt. It is a burden that 
never shifts and remains upon the qovernment throuchout 


the entire trial. 
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The defendant does not have to prove his 
innocence. On the contrary, he is presumed *o be innocent 


of the accusation contained in the indictment. That oresump- 


tion of innocence was in his favor at the start of the trial; 


' 
continues in his favor throughout the trial, is in his favor 
| 


even as I instruct you now. It remains in his favor during 
the course of your deliberations in the jury room. it is 
| 
removed only if and when you are satisfied that the govern-| 
ment has sustained its burden of proving the guilt of that 
defendant beyond a reasonable doubt. 
What is a reasonable doubt? : oubt based 
upon reason which arises from the evidence or lack of evidenc 
| 
in the case. It is a doubt that a reasonable man or woman 
might entertain. t is not a fanciful or speculative doubt, 
It is not a managed doubt. It is not a doubt that a juror 


might conjure up in order to avoid performing an unpleasant | 
task or duty. It is not proof to an absolute certainty. | 
Let me repeat, it is a reasonable doubt, it is a doubt that 
appeals to your reason, to your judgment, your common under 
standing and your common sense; a doubt that would cause 

you to hesitate to act in matters of importance in your 
daily lives. 


On the other hand, the aovernment does not have 


to prove the guilt of a defendant beyond all possible doubt | 
I g ) 
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or to an absolute certainty. If that were the rule few 
people however guilty they might be would ever be convicted 
If when you consider the evidence in this 
case you have a reasonable doubt that the government has 
proved any element of the crime charged, then you must re- 
turn a verdict of acquittal. You may not return a guilty 
verdict simply because you feel that it is more likely 
than not that the defendant committed the crime charged. 
A guilty verdict is only appropriate if each and 


every one of you is satisfied that the defendant's g 
has been proved beyond a reasonable doubt. 


The indictment in this case contains three 


counts. Each of those counts charges a separate offense or 


crime. It is your obligation to consider separately each of 
the individual charges or counts of the indictment and to 
decide whether as to each count the government has or has 
not sustained its burden of proving beyond a reasonable 
doubt the guilt of the defendant charged in that particular 
count. 

The indictment names three defendants. Only two 
of these defendants are on trial here beofre you. They 
arc William Figueroa and Herbert Ricks. 


In determining the quilt of the defendants 
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must bear in mind that guilt is versonal. The guilt or 
innocence of the defendants on trial before you must be 
determined separately with respect to each of them solely 

on the evidence presented or the lack of evidence. 

As you know, and as I have explained to you, Mis$ 
Durr is not on trial here. Evidence has been introduced 
that Miss Durr entered a plea of guilty to one or more of 
the charges in the indictment. Her plea was a personal 
statement of guilt. It is not an indication that the other 

ants on trial are guilty; and you are not to consider 
her plea as evidence against any defendant on trial. 

Let me now turn to the indictment in this case; 
and the indictment charges in three counts that the defen- 
dants violated the federal narcotics laws. Let me read 
Count 1: 

"The grand jury charges, paragraph 1, that from 
on or about the first day of May, 1975, and continuing 
thercafter, up to and including the date of the filing of 
this indictment," which I believe was October 10th, “in the 
Southern District of New York, William Fiqueroa, Herbert 
Ricks, and Jewelean Durr, the defendants, and others to the 
grand jury unknown, unlawfully, intentionally and knowinaly 
combined, conspired, confederated and agreed toqether anc 


with each other to violate Sections $812, 834l1(a) (1) and 
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Paragraph 2: 

"It was part of said conspiracy that the saic 
defendants unlawfully, intentionally and knowingly would 
distribute and possess with intent to distribute Schedule I 
and Schedule II narcotic druge controlled substances, the 
exact amount thereafter being to the grand jury unknown 
in violation of Section 812, 841(a)(1) and 
Title 21, United States Code." 

The charge in Count 1 relates to a violation of 
the federal narcotics law, Section 812, 841 and 846 of 
Title 21, United States Code. In pertinent part, Section 
841 provides that “It shall be unlawful for 
knowingly or intentionally to distribute or possess with 
intent to distribute a drug controlled substance." 

Section 812 sets forth controlled substances 
in various schedules. Schedule II of Section 12 lists 
cocaine as a controlled substance. 

Section 846 makes it a crime to conspire to 
commit certain offenses including the offense defined in 
Section 84l. 

A conspiracy to commit a crime is an entirely 
separate and distinct offense from the substantive crime, 


which is the object of the conspiracy. 
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In order to find a defendant guilty of 


conspiracy, there is no need to prove that the substantive 


crime which is the object of the conspiracy has b°2n 
committed. In order to find a defendant guilty of a 
conspiracy as charged in the indictment, you must be 
satisfied beyond a reasonable doubt each of the following 
elements: 

First, that at some time between May 1, 1975 
and October 10, 1975, the conspiracy charged in the indict-| 
ment existed. 

Second, that while the conspiracy was still in 
existence, the defendant whose guilt or innocence you are 
considering knowingly and wilfully associated himself with 


ee 
the conspiracy with knowledge of its alleged criminal 


purpose. 

Third, that while the conspiracy was still in 
existence, one of the conspirators, not necessarily the 
defendant you are considering, performed at least one of the 
overt acts set forth in this indictment which I will read | 
later, and that such act was committed in furtherance of 
the conspiracy. 

If the government fails to establish each 


these three elements beyond a reasonable doubt as to 


defendant you are considering, you must acquit as to 
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charge in Count l. 

If the qovernment succeeds in satisfying this 
burden as to a particular defendant, you must convict that 
defendant on that count. 

As I have informed you, the first the elements 
which you must find the government has proved beyonce a 
reasonable @sxubt is that the conspiracy charged in the 
ir. cictment existed. First I want to discuss with you 
what the term conspiracy means, because that term is used 
here in a legal context and therefore has a somewhat differen’! 
meaning than it has when it is used colloquially. 

What is a conspiracy? A conspiracy 1s @ 
combination or agreement of two or more persons to accomplish 
a criminal or unlawful purpose. The gist of the crime of 
cons’ racy is the unlawful combination or agreement to 
violate the law. Whether or not the conspirators finally 
accomplish what it is alleqed they conspired to do, is 
immaterial. That is to say, the government is not obliced 
to prove that purpose of the conspirators was attained. It 
has also been established that a conspiracy is a partner= 
ship in crime in which cach member becomes the acent of 
every other member. 

To establish a conspiracy, howover, the covern- 


ment is not required to show that the alleaed censpirators 
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sat around a table and entered into a solemn pact orally or 
in writing stating that they had formed a conspiracy to 
violate the law and setting forth the details of their 
plans. Tt is sufficient if two or more persons 1n any 
through any contrivance impliedly or tacitly come to a 
common understanding to violate the law. 
Express language or specific words are not 
required to indicate assent to or attachment to a conspiracy. 
On the other hand, mere similarity of conduct 
among various persons and the act that they may have 


associated with each other and may have assembled together 


and discussed common aims and interests does not necessarily 


establish proof of the existence of a conspiracy. 
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direct and circumstantial, 


find beyond a reasonable 
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way and that they agreed, 
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scheme alleged in the 
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element of the conspir 


government has established 
the defendant whose guilt 
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knowingly and wilfully 


with knowledge of its 


You may not 
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conspired to violat: 
I charge you 
repeated association, 
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a finding that 
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In addition, [ instruct you th of the 
following is sufficient in and of itself 
findina that a defendant was a member of the alleged 
conspiracy: mere attendance at a meeting with co-conspirators 
mere presence at the scene of the crime; or mere knowledge 
of the conspirators' actions or objective: 

The mere fact that two people are on 
together cannot be considered in any way 
they participated in a conspiracy to violate the law. 

Now, to conclude that a defendant @ memibex 
of a conspiracy, you must find that he knew the umlawfwl 
purpose of the alleged conspiracy, and that knowing the 
purpose he intentionally joined im the endeavor and that he 
had an interest in making it succeed. 

It is not ncecess’ , however, that you find that 
each conspirator was fully informed as to the details or 
full scope of the conspiracy or participated in every aspect 
of the conspiracy. A person becomes a member cf a conspiracy 
by associating himse)f with a common plan or scheme, 
knowing the central aim or principal purpose of that common 
plan, or scheme and intending to bring about its success. 

in, other words, to fiindi a defendant quilty of a 
conspiracy count, you mush fund) beyond a reasonable doubt 


thi the defendant acted) hnuewanaly and wilfully. SpeeifiealLl 
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you_must find that the defendan 

became a participant in the conspiracy 

unlawful purpose and intending to bring abc 
Knowledge and wilful intent exits 


Since it is not possible to look into a mar 
Avhat went on, the only way you have of arriv 

decision on these questions is f you to take into cor 
ation all the facts and circumstances shown by all the 
evidence, includina the cxhibits, and t ermine from all 
such facts and circumstances whether 

ledge, wilfulness and intent were 

aguestion. 


An act is wilful if i s done knowingly, ) 
. 

deliberately and with an evil purpose. An act is not, done 

D t t 
wilfully if it is done as a result of a mistake, careless- 
ness, lack of an evil motive or purpose, or for some other 
: c 
innocent reason. 

If you fin’ that a conspiracy exited, then in 


considering the second element, whether or not a particular 


de'tendant was a member of TONS acy, you may rely not 
‘ 


only on his own statement ,bi ‘ “oment and declara> 


tion of the otiar alleged -conspirator. 
Moreover, if you tind that a conspiracy exis 


then any act or declaration made during the conspiracy or in 
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furtherance of it by a person found by you to have be 


member of the conspiracy may be considered against th 


defendant whom you may finé was also a member, even t 


Such act or declaration was made in the absence and without | 


the knowledge of that defendant. 


hough 


Conversely, such action and declarations of a 


conspirator which were made before the existence or a 
the termination of the conspiracy, may be considerea 
against the person who made them. 

Now, we come to the third element that you 
consider as to Count l. 

If you found that the alleged conspiracy 
existed and that a defendant was a member of it, then 
must consider the overt acts requirement. 

The defense of conspiracy is complete when 
unlawful agreement is made and when any single overt 
is done by one of che alleged conspirators in further 
of the conspiracy. By the term "overt act" we mean a 
committed in an effort to accomplish some object or p 
of the conspiracy. The overt act in this sense need 
a crime in itself. It must, however, be an act which 
follows from the conspiracy and is directcd toward ac 
plishment of the criminal purpose of the conspiracy. 


I will now read you the overt acts charged 
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indictment. The indictment charges that: 

"In pursuance of said conspiracy and to effect 
the objects thereof, the following overt acts were committed 
in the Southern District of New York and elsewhere: 

"1. On or about September 22, 1975, defendants 
Herbert Ricks, Jewelean Durr, drove to Martell's Bar on 
Third Avenue and 8?rd Street, New York, New York. 

pe On or about September 22, 1975, Defendant 
William Fiquerva and Herbert Ricks met at McDonald's 
Restaurant in the vicinity of Pennsylvania Avenue and 
Linden Boulevard, Brooklyn, New York. 

"3, On or about September 22, 1975, defendants 
Herbert Ricks and Jewelean Durr drove in a black Cadillac 
to the Skyline Motor Inn in the vicinity of 10th Avenue and| 
50th Street, New York, New York. 

"4. On or about September 22, 1975, defendant 
William Fiqueroa drove to the Skyline Motor Inn. 

"S. On or about September 22, 1975, defendants 


Herbert Ricks and Jewelean Durr transported approximately 


232.02 qrams of cocaine to Room 246 of the Skyline Motor 


Inn. 
"6. On or about September 22. 
Herbert Ricks placed approximately 232.02 


on a Gresser inside Room 246 of the 
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You need only find beyond a reasonable doubt 
that any one and not all of these acts were committed and 
that it was committed during and in furtherance of the 
conspiracy. 

In additicn, the government must show that at 
least one overt act was committed in the Southern District 
of New York. 

I charge you that the Southern District of 
New York includes the borough of Manhattan. 

Now, if you find beyond a reasonable doubt that 
a conspiracy existed as charged in the indictment and that 
during the existence oi: the conspiracy at lec-t one of 
the overt acts alleged was knowingly done by one or more of | 


the conspirators in furtherance of some object of the 


conspiracy, proof of the conspiracy offense is then complete. 


It is complete as to that defendant found by you beyond a 
rensonable doubt to have beer knowiryly and wilfully a 
member of the conspiracy at the time the overt act was 
committed, regardless of which " the conspirators committed 
the overt act. 

While the indictment charges in Count 1 that the! 
conspiracy began on or about May 1, 1975, and continued 
until the day of its filing, October 10, 1975, it is not 


essential that the government prove that the conspiracy 
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started and ended 2n or about those specific dates. 
sufficient if you find that in fact a conspiracy was 
formed and existed for some substantial time within the 
period set forth in the indictment and that at least one 
overt act was committed in furtherance thereof in that 
period. 

Now, let me read to you Counts 2 and 3 of the 
indictment. Count 2 reads: 

"On or about the 22nd day of September, 1975, 
in the Southern District of New York, William Figueroa, 
Herbert Ricks and Jewelean Durr, the defendants, unlawfully, 
intentionally and knowingly did possess with the intent to 


distribute a Schedule II narcotic drug controlled substance, 


to wit, approximately 232.92 grams of cocaine." 


Count 3 reads; 
"On or about the 22nd day of September, 1975, 
in the Southern District of New York , Herbert Ricks, 
the defendant, intentionally and knowingly did possess with 
intent to distribute a Schedule II narcotic drug controlled! 
substance, to wit, approximately 27.83 grams of cocaine." 
The applicable statute is the one I read you in 
connection with Count 1, nam 


of the United States Code. Once aqain, 


the pertinent parts of 841: 
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"It shall be unlawful for any person knowingly 
or intentionally to possess with the intent to distribute 
a narcotic druq controlled substance." 

In other words, to return a verdict of guilty 
for the crime charged in the second and third counts of the| 
indictment, you must find three elements to have been 
proved beyond a reasonable doubt. First, you must find beyon 
a reasonable doubt that on or about the 22nd day of September 
1975, the defendant whose guilt or innocence you are 
considering possessed with the intent to distribute a 
narcotic drug controlled subst 

Second, you must also find beyond a reasonable 
doubt that the substance which was possessed was in part a 
Schedule II narcotic druq controlled substance. 

As I indicated earlier, cocaine is a Schedule II 
narcotic drug controlled substance. Therefore, if you find 
beyond a reasonable doubt that the government has proved 
by the testimony of the chemist that Exhibit 9 is cocaine, 
this element is satisfied as to Count 3; and if you find 
that Exhibits 12, 1.» and 15 constitute cocaine, this element 
is satisfied as to Count 2. 

I might add that there does not appear to be any 
dispute as to the eclements in the exhibits are cocaine, but 


you must still find it to be proved beyond a reasonable 
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doubt. 
Finally, you must find beyond a reasonable 


doubt that the defendants you are considering committed the | 


act of possession with intent to distribute unlawfully, 


wilfully, intentionally and knowingly. 

You will note that in describing these elements 
I used the phrase "possess with the intent =: distribute." 

Now, what does this phrase mean? The word 
"distribute" means to transfer or deliver other than by 
administering or dispensing the narcotic druq controlled 
substance. The word "possess" as used in the phrase 
“possess with the intent to distribute" has its every day 
common meaning, that is, to have something within one's 
control. Souweone with physical custody of an item possesse$ 
it within the meaning of this definition. 

You must find beyond a reasonable doubt that 
defendant was aware of the presence of the substance he 
charaqed wich possessing and knew it was a controlled 

druq. 

As to the third element, an ace is done knowingly 
if it is done voluntarily and purposefully and not because 
of mistake, inadvertance or other innocent reason. An act 
is wilful if it is done knowingly, deliberately anc with ar. 


evil purpose. An act is not done wilfully if it is done as 
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a result of a mistakc, carelessness, lack of evil purpose 
or for some other innocent reason. 

Now, it is not necessary for you to find that a 
defendant knew he was breaking a particular law. And 
whether or not an act is knowing or wilful has nothing to 
do with a defendant's personal or private reasons for 
committing the act, so long as the act was done with an 
evil purpose. 

Knowledge, wilfulness and intent exists in the 
mind. And, again, since it is not possible for you to 


look into a man's mind to see what went on, the only way 
} 


| 
you have of arriving at a decision on these questions is to! 


take into consideration all the facts and circumstances 

and to determine from all such facts and circumstances 
whether the requisite knowledge, wilfulness and intent were 
present at the time in question. 

Now, with respect to Count 2, it is not 
necessary for the government to show that a particular 
defendant physically committed the crime himself. Section 2 
of Title 18, of the United States Code provides as follows:, 

"Whoever commits an offense acainst the United 
States, or aides, abets, counsels, commands induces or 
procures its commission, is punishable as a principal." 


Thus, a person who aids and abets another to 
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commit an offense is just as guilty of that offense as he 
would be had he committed it himself. 

Before you can conclude that a person aided 
and abetted, you must first find that the substantive crime) 

| 
charged in this case, possession with intent to distribute 
a controlled substance, was in fact committed. 

Secondly, you must determine that the defendant 
in some way associated himself with the criminal venture 
and that he participate in it as somethir.7 he wished to 
bring about, and that by his actions he tried to make the 
crime succeed. 

You must find more than the defendant's mere 


presence during or knowledge of an offense. The one who 


aids and abets another in the commission of a crime is 


equally guilty with the person who actually and physically 


conmits it. Accordingly, you may find one defendant quilty 
of the offense charged in Count 2 if you find beyond a 
reasonable doubt that the other named defendant committed 


the offense with which they are charged in that count and 


that the first defendant aided and abetted him. 
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Now as you recall, Mrs. Durr testified that 
she handled narcotic transactions for Mr. Ricks and Mr. 
Figueroa on at least two occasions prior to the events 
described in the indictment: 

As I instructed you when that testiony was 
adduced, evidence that a defendant may have committed an 
act at some other time which is similar to the act here 
charaged may not be considered by you in cetermining whether 
the accused committed any act now charged in the indictment, 
nor may evidence of an alleged earlier simliar act be 
considered for any other purpose whatsoever, unless you 
first find that the evidence in the case standing alone 
establishes beyond a reasonable doubt that the accused 
did the particular act charged in the indictment in this 
case. 

However, if you do find oeyond a reasonable 
doubt, based solely on the evidence other than prior similar 
acts, that the defendant you are considering did the acts 


charced in the indictment in this case, then you may consider 


evidence as to prior similar acts in determining the state 


of mind or intent with which the accused did the act charged 
here. That is to say, if prior similar acts have been 
established by the government, then you may, but you are not 


obliged to, draw the inference that in doina 
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charged in this case, the accused acted knowingly and 
intentionally and not because of mistake or accident or 
other innocent reason. 

Now, Mr. Ricks has not taken the stand to 
testify. As I told you before, the government has the 
burden of proving the charges against each defendant beyond 
a reasonable doubt. A defendant does not have to prove his 
innocence. A defendant has the right to remain Silent. He} 
does not have to testify or present any evidence in his behal 
and you may not draw any inference or conclusion or form 
any prejudice because the defendant did not testify or 
present evidence. 

On the other hand, the law permits a defendant 
to testify in his own behalf if he wishes to do so. Mr. 
Figueroa has elected to testify. The testimony of a 
defendant must be considered by you as you would the 
testimony of any other witness. You must determine the 
credibility of a defendant who testifies, and in so doing, 
you must consider the deep personal interest which every 
defendant has in the outcome of his case. 

Indeed, it is fair to say that any defendant 
has the greatest stake in the outcome. A defendant's 
interest in the result of his trial is of a character 


possessed by no other witness. That interest requires that 


you receive such tc :timony with caution and subject it to 
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the utmost careful examination. 
However, it by no means follows that 
Simply because a person has a vita interest 


’ 


result that he is not capa of telling a truthful, 
candid and straightforward story. It 
to what extent, if at all, Mr. Figueroa's 
affected or colored hi 

you cannot allow 
a consideration of the punishment which may be inflicted 
upon a defendant if he is co cted to inf] 
verdict in any way or any § Ss nt into your 
erations. The duty of imposing sentence rests exclusively 
upon the Court. Your function is to weigh the evidence in 
the case and to determine the guilt or innocence of the 


defendant solely upon the basis of such evidence and the 


e to decide the cas 1 } evidence and 
the evidence alone, and you must not be influenced by any 
assunptions, conjecture, or sympathy or any inference not 
warranted by the facts. 

doubt 
hesitate for 
any reason to find @ verdict « acquittal: b on the other 


hand, if you should find that the has violated as 
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charged, you should not hesi 


any other reason to render a 


I would like to 


not enter the jury room with 


You should not be unwilling 
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case for hit 
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Your verdict 


agrees. If during 


to have a copy of 
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Finally, 


important. It 1S important 


important to the defendants. 


decide the case on the 


it to you: and I know give 


that you will do just that. 


Now, the 


SOUTHERN PD Rich co 


tate 


point 


fellow jur 


your deliberations you 
the indictment, 
upon request. If 

stimony read re) 


charge 


to the 


evidence 


you the 


rprocedure 


because 


verdict of quilty. 


out to you that you should 


preconceived pride of opinio 


any 


convinced by intelligent 


ors. Juror has t answer 


each has to decide this 


in so doing, should be 


you 


other and to talk 


to reach a unanimous agreement. 


be one with which each 


juror 


deem it 


necessary 


desire of the exhibits, 


any 


you wish to 


hear the 


that will be 


criminal case is 


qovernment and it is 


your obligation to 


7 
as i 


and the law have charaed 


case with the assurance 


now ladies and gentlemen, is for 


mbit 


me to conf2r in the robing room with counsel to determine 
whether I have omitted something or to allow then to make 
objections. be right back. 

(In the robing room .) 

THE COURT: All right, I will take Mr. Gross 
first, your obiections. 


MR. GROSS: I thought it was 


your Honor. have no exceptions. 


KATZ: The exceptions that I have already 
placed on the record and the 17A request that I gave you 
that you denied, your Honor. I have no further exceptions. 

COURT: All riqht. 

MR. KAPLAN: Your Honor, 
instructed the jury on constructive possession. That was 
in my requests. I think you had granted that earlier. 

THE COURT: Constructive possession? I told you 
I didn't think it was necessary. 

MR. KAPLAN: Also, your Honor 
the jury on false exculpatory statements. 

THE COURT: All right, I certainly didn't. 
think I have covered that in terms of statements that he 
Signed that you showed him. ‘hat as ed. That is true; 
I didn't make that. 


What else you pave on \ nind, Mr. Virella? 


SOUTHERN D 
FOI 


mblt 461 
It's faster just to teJl me. 

MR. VIRELILA: Yes, your Honor. 

I think that as to the charge to the jury with 
respect to the prior similar acts, Miss Durr testified to 
an occasion when she began to receive coc:-ine from Mr. Ricks. 
At that time your Honor gave an .nstruction to the jury 


concerning the purpose of that testimony. The following 


day she testified as to receiving money from Mr. Ricks to 


give to Mr. Figueroa. 
THE COURT: ‘Two occasions? 
MR. VIRELLA: On two cccasions, right. 
THE COURT: Both prior to September. | 
MR. VIRELLA: Yes, yovr Honor, and I believe that 
only one of those would be used against Mr. Ricks, and not | 


both. 


THE COURT: Both. Her testimony was that she | 
got the money from Mr. Ricks and Mr. Figueroa came by, left | 
the money on the table or in the dresser, she gave it to him 
in both instances for Mr. Ricks end I will stand on it. 

Mr. Ricks qave her the money, she came by one time in '74, 
another time in June. That is her testimony. 

MR. VIRELLA: tt was June, '75, your Honor. 

THE COURT: One time in '74 and in June '75. 


ThHAtC’ Ss LiIGAL. 
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MR. VIRELLA: June '75, your Honor, 1s within 
» conspiracy. 


MR. KAPLAN: June 1975 is within the period of 


the consniracy which the government has been alleging. 


THE COURT: That's true, but, that's right, 
then I think I said two. All right, 

I said two prior similar acts when as a matter of fact 

there is only one. The other one that she testified to 
is part of the conspiracy, so lI don't think that hurts, 
but I will tell them. I will correct it right now. 

MR. KAPLAN: Thank you, your Honor. 

(In open court.) 

THE COURT: It has been broucht to my attention 
in instructing you on pricr similar acts 1 indicated that 
Miss Durr testified as to two prior similar acts in hand- 
ling a transaction between Mr. Ricks a ir. Figueroa; but | 
the fact is that she testified, my recollection-- your 
recollection is the recollectior, of course, that counts, 
but she testified as to an act that occured in 1974 and 
she testified as to another act c occurred when she 
handled a transaction in June of 1975, which was in the 
time frame of the conspiracy chorged in the indictment. 

(The alternate juror: were excused.) 


chal we duly sworn.) 
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| Appellee, IPULATION 
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| 


-against- Docket No. 761040 | 
HERBERT RICKS, 75 Cr. 975 
Appellant. 
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It 4s hereby stipulated between the attorfimys for the 
respective parties that the following exhibits which were marked 


may be transmitted by the olerk of the United States District 
Ceurt of the Southern District of New York is deemed part of the 
original trial record and may be included in the appendix of any 
party: 
 Gourt Exhibit 1- Letter dated, November 21, 1975 

Court Exhibit 2- Trial motion by Defendant Ricks 

Court Exhibit 3- Trial motion by Defendant Ricks 

Court Exhibit 4- Trial motion by Defendant Ricks 


Exhibit 3502- A complaint in United State of America 
against John Miller 


Exhibit 3507- Affidavit on Jewelean Durr, sworn to on 


| 
Court Exhibits in the trial before the Honorable Robert L. Carter 
| 
| 
the 30th day of October, 1975 


i Exhibit 3508- A transoript of plea of Jewelean Durr 


Dated: New York, New York 
March 2, 1976 


United States Attorney 
The Assistant United States Attorney 


by 
Eugené N. Kaplan 


BARLOW, KATZ & BARLOW 
Attorneys for Herbert Ricks 


by 
Robert A. Katz 


GOLDBERGER, FELDMAN & BREITBART 
Attorneys for Defendant W. Figueroa | 


by. 
Jeffrey Weisenfeld 


USA 338 -475 
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EXHIBIT SOUTHERN DISTRICT OF NEW YORK 
U. S$. DIST. COURT O’F ST. ANOREW'S PLAZA 
S. D. OF N. Y ee 


November 21, 1975 


Ira M. Gross, Esq. 
401 Broadway 
New York, New York 10007 


Rooert A. Katz, Esq. 
Bariow, Katz & Barlow 
233 Broadway 

New York, New York 10007 


Re: United States v. Figueroa & Ricks 


75 Ce. 97 


Gentlemen: 

Please be advised that during the triai of 
this case the Government intends to offer proof 
of prior dealings by Ricks and Figueroa in cocaine 
during 1973 to 1975, which proof t in the nature 
of prior similar acts to show the background of 
the conspiracy and the defendants‘ motives as to 
those charged in the indictment. 


Please be further advised with regard to 
the June 1975 transaction to which reference was 
made in my oral discussions with you (Mr. Gross 
on November 18,1975 and Mr. Katz on November 12, 
1975) and which the Government intends to offer 
proof as an overt act in furtherance of the 


Ira N. Gross. """ November 21, 1975 
Robert A. Katz, «sq. 


conspiracy charred, said transaction took place 
during the first week of June, 1975 at the S-w 
Mill River Motel on Valley Avenue, Elmsford,..ew 
York and involved the sale of 4 ounces of cocaine 
to John Miller for $10,000. The Government intends 
to prove said act with regard to both of the 
defendants on trial. 


Very truly yours, 


THOMAS J. CAHILL 
United States Attorney 


NEY NEAL 
Asaistant United States Attorney 
Telephone: (212) 791-0065 


Hon Robert L. Carter 
United States District Judge 
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—— | EXNIBIT 3502--COMPLAINT ase 
Form USA-33s-539 p.l - COMPLAINT (Conspiracy to Distribute Narcotic 
Rev. 5-27-72 Drugs) 


ARB: ik 
ALLEN R. BENTLEY 


Approved: ‘is 

Assistant United States Attorney 

Before: HONORABLE GERARD L. GOETTEL 
United States Magistrate, 
Southern District of New York. 
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UNITED STATES OF AMERICA : 
COMPLAINT 

-v- : 


Violation of 
MARVIN J. ZAGORIA, MRK WINDER, > 910.8.C. §§ 812, 
BARRY SINGER, OLIVER JANUS, 841(a)(1), 841(b) (1) 
and JOHN MILLER, > and 846. 


Defendant s. 


| nnnannnnnennnennnnnnennnenseon=== “x 
| 


SOUTHERN DISTRICT OF NEW YORK, s88.: 


| THOMAS J. DOLAN , being duly sworn, 
deposes and says that he is a Special Agent with the 


Drug Enforcement Administration 


and alleges ar‘ charges as follows: 


1. From on or about the Ist day of May, 1975 
and continuously thereafter up to and including 

the date of the filing of this complaint, in the Southern 
District of New York, MARVIN J. ZAGORIA, MARK WINDER, 


BARRY SINGER, OLIVER JANUS ard JOHN MILLER, 


the defendants and others unkown, unlawfully, intention- 
ally and knowingly combined, ‘onspired, confederated and 
agreed together and with each other to violate Sections 
812,841(a)(1) and 841(b)(1)(A) of Title 21, United States 
Code. 


2. It was part of s:.id conspiracy that the said 
defendants unlawfully, inten! ionally and knowingly would 
distribute and possess with iitent to distribute Schedule 
I MHEXXE narcotic drug contro'led substances the exact 
amount thereof being unknown ‘n violation of Sections 812, 
841(a)(1) and 841(b)(1)(A) of Title 21, United States Code, 


AS5 


OVERT ACTS 


In pursuance of the said conspiracy and to 
effect the objects thereof the defendants committed 
the following overt: acts, among others, in the Southern 
District of New York and elsewhere: 


1. On or about October 16, 1975, at 235 
Peachtree St., N.E., Atlanta, Georgia, the defendant 
MARVIN J. ZAGORIA handed to the defendant JOHN MILLER 
approximately $8,000.00. 


2. On or about October 16, 1975, at 235 
Peachtree St,., Atlanta, Georgia, the defendant MARVIN J. 
ZAGORIA handed to a confidential informant approximately 
$50.00 and a one-way plane ticket from Atlant-, Georgia 
to New York, New York. 


JOHN MILLER met with a confidential informant at 
LaGuardia Airport. 


4. On or about October 17, 1975, in New York, 
New York, the defendants MARK WINDER, BARRY SINGER, 
and OLIVER JANUS sold approximately seven ounces of 
cocaine to the defendant JOHN MILLER for $10,000.00. 


5. On or about October 17, 1975, at 42nd 
Street and Second Avenue, New. York, New York, the 
defendant JOHN MILLER possessed approximately one pound 
of cocaine, 


6. On or about October 17 and 18, 1975, the 
defendants MARK WINDER, BARRY SINGER and OLIVER JANUS 
possessed approximately twelve ounces of cocaine, 


7. On or about October 17 and 18, 1975, the 
defendant JOHN MILLER placed telephone calls from 
New York, New York to, and had conversations with, 
MARVIN J. ZAGORIA, in Atlanta, Georgia, 


The sources of deponent's information and 
the grounds of his belicf,are investigations conducted 
by him in the course of his official duties, including: 


1, Statements by a confidential informant 
to the effect that MARVIN J, ZAGOPIA had »rovided funds 
to JOHN MILLER so that MILLER coud pur. se cocaine 
in New York City, which cocaine MILLER was to transfer 
to the confidential informant for distribution in 
New York Citv. 


3. On or about October 16, 1975, the defendant | 


J 
| 


A56 
2. Surveillance by D.E.A. agents in Atlanta 


revealed that both JOIN MILLER and the confidential 
informant flew to New York City on scparate planes. 


3. Surveillance in New York City by D.E.A. 
agents which included these observations: 


a. JOHN MILLER and the confidential informant 
met at LaGuardia airport and drove off together in a 
rented car. 


b. JOHN MILLER and the confidential informant 
met at 42nd Street and Second Avenue, New York, New 
York, on October 17, 1975, The confidential informant 
thereafter by prearranged signal indicated that JOHN 
MILLER had cocaine, 


4, Approximately one pound of cocaine was 
seized from JOHN MILLER when he was arrested aiter 
the prearranged signal had been given. 


5. Statements made by JOHN MILLER, after 
being advised of his constitutional rights. JOHN 
MILLER admitted and confirmed the statements made by 
the confidential informant regarding the conspiracy 
and ZAGORIA's role therein. 


6. With JOHN MILLER'S consent, deponent heard 
the phone conversations between JOHN MILLER and ZAGORIA 
on October 17 and 18, in which ZAGORIA gave JOHN MILLER 
instructions for the disposition of the cocaine. 


7. Statements by JOHN MILLER, after being 
advised of his constitutional rights, that WINDER, 
BARRY SINGER and OLIVER JANUS were his source of supply 
for the cocaine which he poss: *sed when he was arrested, 


8. Surveillance of WINDER, SINGER and JANUS 
when they arrived at a New York hotel on the nights of 
October 17 - 18 for a further cocaire sale to JOHN 
MILLER. This sale had been arranged after MILLER's 
arrest. ; 


9, Upon arrest of WINDER, SINGER and JANUS, 
they were found in possession of approximately twelve 
ounces of wmcaine. 


10, Field tests on the two quancities of 
suspected cocaine revealed that the substances were 
in fact cocaine. 


AS7 


WHEREFORE, deponent prays that a warrant 
may issue for the apprehension of the above-named 
defendants and that they may be arrested and imprisoned 
or bailed, as the case may be, 


Special Agent 


THOHAS J. DOLAN 
| Drug Enfreenent Adininistration 
‘ 


Sworn to before me this 
18th day of October, 1975 


EXHIBIT 3507--AFFIDAVIT OF JEWLLEAN DURR 
A205 
|| UNITED STATES DISTRICI 


DISTI Cl : 
1} SOUTHERN DISTRICT OF NEW YO! 
UNITED STATES OF AMERICA, 


-against- 


} 
| 
| 
WILLIAM FIGUEROA, HERBERT RICKS, | 
and JEWELEAN DURR, | 


Defendants. 


STATE OF NEW YORK ) 


;: $53. 
COUNTY OF NEW YORK) 


JEWELEAN DURR, being duly sworn, deposes and says: 


That I am one of the defendants herein and make this affidavit 
in support of the motions for (1) discovery and inspection (2) a bill 


particulars (3) severance (4) dismissal of the indictnent and (5) suppression 


of the admissions or confessions. 
With respect to all of the motions, with the exception of tnat 
for suppression, my attormey infomns me that the same are based in law and 


are necessary for him to prepare an adequate deiense for me, should the matter 


go to trial. 
With respect to the suppression of admissions or confessions, I 


would respectfully submit to this Court that I have never had any previous in- | 


other two defendants, was shocked, afraid and confused with respect to the 


happenings. 


3507 


volvement with the law. On the day of my arres:, | was in the company of the | 


The arresting officers told me that I could go home that evening 
if 1 made certain statements to them and that should I have exercised my 
rights to remain silent and have counsel present, that I would have to go to 
jail. 

Because 1 believ.d that the officers m-ant what they said; that 
J would not be charged with any crime, I made a statement to them, and I am 
now informed by my attorney that they are going to use shat statement against 


me, should I go to trial on this matter. 


On the night i was arrested I believed that I in no way joined in 


the commission of any crime and as of this writing | still believe I have not 
committed any crime. Therefore, when the arresting officers asked me to make 


a statement before they would let me go home, 1 believed that all they wanted 


was a statement end that I was in fact not going to be charged with any crine. 


Thus, any statement 1 made to the arresting officers was not made 
as the result of a knowing and intentional waiver of my rights against self- 
incrimination and I respectfully request that the Court order a hearing with 
respcct to the suppression of such statement. 

WHEREPORE, it is respectfully prayed that the instant motions be 
in all respects granted, together with such otner and further relief as the 


Court may deem just and proper under the circunstances. 


a * 
\ . 
Cp 734 ws 
=X, " aie \ - 
Sev eee ‘ Pak. ed ee? 


JF a LEAN DORR 
Sworn to before me this 


30th day of October, 1975. 


ee ee 


HAS VEY J, WICHELIAALY 
Notary Pultic, S19" of New Yor. 
Wo, e655 1949 
Quelified in New York County ae 


Commizsion Explive hardy 30, 1976 2 
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EXHIBIT 3508--Testimony of Nov. eS Gra hy 6 A60 

1 | jqbr 
2 UNITED STATES DISTRICT COURT 
3 SOUTHERN DISTRICT OF NEW YORK 
4 me ee ee a ee ee x 
5 UNITED STATES OF AMERICA, 
6 Vv. 

| 

i joe 5 cg IE 
7 || JEWELEAN DURR, : 
8 Defendant. 

| 
Cg SRS Rea ae See pa SSD RANE CERES Ee ear 

- a: Before: 

di HON. ROBERT L. CARTER, 
12 |. District Judge 
13 || New York, November 19, 1975 

Room 705 - 11:30 a.m. 
14 

APPEARANCES 
15 
16 PAUL J. CURRAN, Esq., 
United States Attorney for the 
17 Southern District of New York, 
By: ENGENE N. KAPLAN, Esq., of Counsel 
18 Assistant United States Attorney 
i 
} 19 HARVEY MICHAELMAN, Esq., 
| Attorney for Defendant 

20 || 
2) 
22 
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(Case called.) 
MR. KAPLAN: ‘The government is ready. 
MR. MICHAELMAN : The defendant is ready. 
THE COURT: All right. 
MR. MICHAELMAN: May it please the Court, 
the defendant offers to withdraw her plea of not guilty 
heretofore entered and offers to plead guilty to the 
first count of the indictinent to cover the entire indict- 
ment. 
BY THE COURT: 

Q All right, Ms. Durr, you heard what 
Mr. Michaelman, your attorney, has said. 


Nas he expressed your wishes? 


A Yes. 

Q Speak up. 

A Yes. 

Q iow Old are you? 

A 26. 

Q You are already 26? 
A Yes. 

QO When were you 26? 

A Pobruavy Gth. 

Q What is the extent of your education? 
A High school. 
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1 | jJabr 3 
! eee: 
2 | Q Are you in good physical health? 
! 
3 | A Yes. 
| , 
4 |i Q Are you, as far as you know, in good mental 
5 || health? 
6 | A Yes. 
| 
| 
7 | Q Have you ever been hospitalized or subjected to 
} res | a 
8 any psychiatric treatment for narcotic addiction? 
9 | A No. 
10 || Q You are clear headed and of sound mind and 
| 
11 || body at the present time and you know what is going on, 
| , 
12 | is that correct? 
13 A Yes. 
14 Q And you are pleading guilty to Count 1 of the 
15 indictment, chanying your plea of not guilty not because 
16 of any promises made by your counsel or threats by the 
17 government? 
18 A No. 
19 || Q You are doing that of your own free will? 
20 A Yes. 
21 Q And knowing the full consequences or possible 
2 || conseynences the plea? 
23 A Yos. 
2 Q To be sure you understand what this plea means _ 
25 F have to canvarswith you ils consequences so T can be 
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sure you understand. , 
You know that if you plead guilty that you are 
entitled to a speedy trial on the charge? 
A Yes. 
Q You know that if you went to trial that the 


government would have to prove your guilt to the satis- 


ee 


faction of the jury of 12 beyond a reasonable doubt, 
you know that, don't you? 
A Yes. 
Q And you know that if you went to trial your ‘ 
counsel or you through your counsel would be abie to cross 
examine and confront any witnesses that the government pro- 


duced against you? 


A Yes. 

Q And you know that by pleading guilty you forego 
that? 

A Yes. 

Q With that knowledge are vou still desirous of 


pleading guilty? 


A Yc ad 
Q You a) ‘now that you are subject to 15 
years imprisonnent and -uree year special parole after 


your release by pleading gnilty to this count, do you 


onderstand that? 
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A Yes. 


Q You alse know that it is unfortunate ‘Yor you 
that you passed your 26th birthday and that you are not 
subject to being treated as a youthful offender, did your 


counsel tell you that? 


A Yes. 

Q With knowledge of that do you still persist in 
your desire to plead unilty? 

A Yes. 

Q One thing more, I am not required to accept 
your plea. I can only accept your plea if I am 


convinced that you are in fact guilty of what you are 


pleading to, do you understand that? 
A Yes. 
Q Therefore, I would like -- your counsel has 


Count 1 before you -- for you to tell me what it is that 
you did on roughly the lst of May 1975 until the time that 
the indictmznt was hande down as alleged in Count 1 of 
the indictment so T will know that you are in fact guilty 
to what yon are pleading to. 
Just tell ine in your own words what it is that 

you did. 

A On September 22nd of this year at 3 p.m. I and 


Mr. Ricks met Mr. Miller at a bar in the city on -- 


SCUTIPERN Ob UCT COMRE KREPOMPTERS, US COURLHOD SE 
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jqbr 6 
I forget the address, 83rd Street. Everyone sat down 
and they talkea about making a deal, a sale. 

Q Of narcotics? 

A Yes. 

Q Cocaine? 

A Yes. So Mr. Ricks and Mr. Miller mostly 


talked. I didn't say anything except for hello and after 
their discussion they left. I went back home, Mr. Ricks 
drove me home and he dropped me off and left. 

Then he came back and said that we were going 
to the city at 9 o'clock. We were leaving at 9 so he 
picked me up and we came to the Skyline Motor Inn where we 
met Mr. Miller and a young lady named Mrs. Kamal and 
after Mr. Ricks gave him the packaye and they opened a 
that is when the FBI busted in. 

Q Other than the fact that you.were there and 
listened to the conversation, what part did you play in 
that? 

A I was there with him. T had a bag of lactose, 
an enpty cellophane bag that Mr. Ricks had handed me to 
throw away of didn't threw it avay and when we were 
takento the FRE building Mr. Campbefl got the bag then, 

Q nid you, atthe time that you and Mr. Ricks 


were talking -* and T gather Mr. Miller was an agent -- 


4 
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that you were talking to Mr. Miller did you know that they 
were talking about narcotics and cocaine? 
A Yes. 


Q Did you know that Mr. Ricks was dealing in 


narcotics and cocaine? 


A Yes. 
Q Were you helping him to deal in narcotics 
9 ! and cocaine? 
10 | A No. I wasn't making and I did not make any 


VM | sales or anything. 


2 | ri THE COURT: I am not sure that on the basis 
13 of that statement I can accept the plea. Her testimony 
14 is all she did was stand hy and didn't participate in it. 
15 For her to know that he did it and not participate in it 
16 ! doesn't make her a member of any conspiracy. 
17 | | IR. KAPLAN: In June 1975, which is a period 
18 within the conspiracy, Ms. Durr went with Ricks to a motel 
19 in the Bronx. There was a sale of narcotics. 
20 | Ms. Durr received $400 from the proceeds of 
21 ! that sale and under date in question, the 22nd of 

' 
“2 September, Mr. Ricks handed Ms. Durr the cocaine in the 


9 . a . : 
23 automobile and when they got to the Snryline the cocaine 
A was removed from her pocketbook, Tf believe, and given 
2 || over to Agent Campbell. 
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What about that? 
A It did happen in June that I did go to meet 
Mr. Miller again with Mr. Ricks and I did receive $400 
but when we got to the hotel I did not have the cocaine 
in my bag. Mr. Ricks had it on him, 
Q The only thing TIT have to raise with you is 


that you Knew what Mr. Ricks was doing and you received 


$400 out of the proceeds of the sale of cocaine? 
A In June, yes. 
Q You realized that you received money -- 
o 


did you understand that the money he gave you came from 


the sale of cocaine? 


A Yes, T did know where the money came from. 
* 15 Q When he yave you that. plastic bag to get rid 
: , : 
16 of did you know it was cocaine? 


7 A He told me it was lactose and told me to put 
| 


18 | it in the garbage but when we got to the hotel I didn't. 
19 I stiil had it on me. 
Q In any event, lcectose you know is some substance 


20 


21 used to mix cocaine. - 


Did you realize whatever he gave you was a 


A [C wasn't thinking at the time, I didn't 


Ws try Lo throw it away, that was all. 
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"HE COURT: Mr. Kaplan. 
{ 


MR. KAPLAN: I think that the receipt of the 


| 
money in June -- 
THE COURT: Does that satisfy it? 
| 
' 


6 MR. KAPLAN: Would your Honor ask Ms. Durr 
ne , 

7 | if she knew that she was going to get any money from the 
| 

8 proceeds of the sale which was to take place on September 
| 
| 

9 22nd. 
| 

10 THE DEFENDANT: No. 
1] 

1 | MR. KAPLAN: the June transaction, plus sne 
| 

12 || admitted the July act; would satisfy it, your Honor. 
i} 

13 THE COURT: She already stated that. 

14 | MR. KAPLAN: She admitted the first overt 
| 

15 |] act. 

16 THE COURT: All right, the government is 


satisfied. 

I will accept the plea and we will set 

tne date for your sentence at January 8th & 9:30. That 
will be courtroom 1106. 


MR. KAPLAN: We will continue the bail 


THE COURT: ALL right. 


d 


> 
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EXCERPTS FROM TRANSCRIPT 


gtlt 

(In the robing room - counsel present.) 

MR. KATZ: Good morning, your Honor. 

THE COURT: Let me explain to you about the jury 
selection. 

By the way, the notion to suppress is denied. 

Let me explain to you about the jury selection. 
How long is this case going to last? 

MR. KAPLAN: Three days. 

THE COURT: Will we be through Wednesday? 

MR. KAPLAN: 1 don't know how long the defense 
case will be. 

THE COURT: ‘The government thinks it is going to 
take three days to try your case? 

MR. KAPLAN: My case will take at least two and 
possibly yo into the third day, yes, Judge. 

THE COURT: Gentlemen, what about you? 

MR. GROSS: I am quessing. Like I say, a lot of 
my work, I think, will be on cross and I don't know how long 
that will be, your Honor. It is a nebulcus set up. 

THE COURT: What about you, Mr. Kitz? 

MR. KATZ: I have nothing to say at this point, 
your lionor. 

THE COURT: I didn't ask you that. I asked you 


how long do you think the case will take? 
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MR. KATZ: I have no idea. 

THE COURT: That is why I wanted a response. 

MR. KATZ: Your Honor, may I have an exception 
on the record to the denial of the motion? 

THE COURT: You don't need an exception, you hav 


it. Any ruling I make, your rights are preserved. 


l All right. I gather tlis case is not going to 

9 | lest longer than Friday, anyway, so that I am going to choos 

10 | fourteen jurors and two alternates. That ought to be enough 

. j ll | The selection process is twelve plus sixteen, 

12 which is twenty-eight plus four, thirty-two "hirty-two 

13 jurors will be called, and when you exercise your ten and 

14 six challenges, the first twelve jurors that are left, the 

15 first twelve, will be your jury. ‘inere wiil then be four 

16 jurors, if you exercised all of them, there will be four 

17 | jurors beyond the twelve and I will allow each side one 4 

18 | challenge. 

19 If you exercise that, that will be your two I. 

2 | alternates. 
| ! 

21 | Is there any «questior about the process? 

22 | MR. KATZ: Your lionor, at this time I have some | 
| 

23 | further motions to make. 

2 THE COURT: Please. fou let me finish. The 


time is passed for motions. 
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MR. KATZ: No. These are trial motions, vour 
Honor, and they go to the miscondvct of the government. 

THE COURT: All right. If there is nothina 
else, we will proceed that way. 


What can I do for you? 


| 
| 
MR. GROSS: Might I say something, your Hono1? 

In theory there was supposed to have been fully 
complete disclosure. I find out this morning, Mr. Kaplan 
informed me, that there are additional tapes. I don't know 
the relevance or the pertinence -f£ the tapes, but here we | 
are walking in this morning and he says, "By the way, I 
have additional tapes and you will eventually get trans- 
cripts, etc., etc., etc ." 

I don't know if this is proper under the circum- 
stances. 

MR. FAPLAN: Yecuor Honor, I found out from the 
DEA peop.e in Chicago on Friday that there were certain 
tapes in their possession which were relevant to tnis case. | 
I had the DEA people in Chicago fly them to Kennedy Airport | 
and the DEA people in New York picked them up. 


I heard the tapes for the first time on 


Saturcay and we had transcriptions made. 


I have a draft of the transcriptions with me. 
The full transcrintions are being ‘eroxed. We shall have 
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them in a short time.. The tapes are outside. I can 
play them at any time that counsel would like. 

THE COURT: Are you using the tapes in the 
trial? 

MR. KAPLAN: We intend to offer them into evidende 
yes, vour Honor. 


We do not intend to play the tapes until the 
ena of the case, but they will be offered into «vidence 
before that. 

MR. GROSS: With this in mind, your Honor states 
that thetime for motions are passed. I don't know what is i 
those tapes, your llonor. 

THE COURT: I can't do anything about that. 
There is a trial here. 

I gather what you're going to have to do is 


either during the lunch hour or this evening you're going 


I will have to listen to them. but the way Mr. Kaplan 


explained the matter, it is something which ke had no contre 


over. 


MR. GROSS: It is not a yuestion of control, you 


| 

| 

1 

| 
to have to listen to them and if you want to make any % 

® 

| 

| 
Honor. | 


I am under the impression that disclosure is 


complete and this is not an unilateral situation. Suddenly 
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2 | the people come in and say, "WE1l, it's complete, but it is 
3 | not complete." 
, 4 | THE COURT: All riqht. ‘Ihe point is we are 
5 going to trial and we are going to trial now and the point 
” 
6 is that you will have to make your accommodations in respect 
7 to the tapes later. | a 
| 
& If the matter becomes such a problem, then you | . 
9 | will have to raise it with me in that regard. | 
10 Mr. Kaplan has explained it and I think the 
ll | explanation is satisfactory. I have no controi over thac. 
12 MR. KATZ: Your Honor, I now have a motion. 
13 Your Honor, I would like your Honor to examine | s 
14 the letter dated November 21, 1975. Is your Ilonor familiar 
15 with the information in v.aat letter? 
16 | THE COURT: No. 
7 | MR. KATZ: May I hand this letter to your 
18 Honor and have the letter marked as an exhibit to this hearing. 
19 THE COURT: This isn't a hearing. 
2 | MR. KATZ: It is part of the trial, your Honor. 
21 | I would Like the Lotter marked. | 
we (Pause. ) 
23 THE “OURT: All right. 
aA MR. KATZ: Your Honor, I have two motions. 
2 | The first motion is one -- | 
| 
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THE COURT: Just make the motion. Sit down, 
make your motion and exercise some control. 

MR. KATZ: All right. 

I move at this time, your Honor, to preclude any 
substance of that letter on the grounds, number one, that I 
believe that the people, or the U.S. Attorney, knew of that 
information long before they filed their statement of 
readiness, on the further grounds, your Honor, that while I 
did not file a comprei.ensive motion for a bill of particul- 
lars here because your Honor, I am precluded from doing so | 
under the Justice Act unless I first am told that the govern 
ment will not give me full and complete disclosure, Durr | 
did -~ that is the co-defendant who pleaded guilty -- and a 
complete response was filed by Mr. Fortuin to that motiop . 
upon which I relied. 

Furthermore, I was vited into Mr. Fortuin's 
office, to examine a complete file, and that's how it was | 
represented to me. | 

That file had nothing in ic prior to the dates it 
September which are recited in this indictment. | 

The only knowledge that we had of anything prior! 

| 
to the September dates was in the first paragraph of the 


indictment the government had mentioned the date of May. 


None of the dates, times and places have been told to us 
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that we would have been entitled to under a bill of particu- 


| 
lars and, your Honor, I now move that the indictment be | 


dismissed for the misconduct of the government in this 
2 1, and I ask for a full and fair hearing now of each U.g. 
Attorney who had anything to do with this case so that we 


can detail for the record when the government first knew 


about this pertinent matter which would have been g’ven to 
us under the terms ofa ill of particulars. 
I think this is highly -- 
THE COURT: ll right. You made your motion. 
All right, Mr. Kaplan, do you want to answer? 
MR. KAPLAN: With regard to the June transaction 


I told Mr. Katz about that on Wednesday, prior to the time 


that his defendant attempted to plead guilty. 

I secured information about that for the first 
time on Tuesday, I think, or Monday, when the agents 
delivered to me their complete file. 


Mr. Fortuin's file, as it later turned out, 


was not complete. There were certain things missing from 


that file. Ir .uded among them was a statement made at the 
time of her arrest by Jewelean Durr, which is reflectod in 

the motion, because they moved to suppress at that time. 

in her statement she says that there is this June transaction, 


anc when I finally saw t statement was the first time that 
! 
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I learned of the June transaction. 

3 But Mr. Katz has known about the transaction at 

4 least since last Wednesday. J 

5 | THR COURT: It is a tempest in a teapot in any 

6 | event, because the earlier transaction is not being Pe 

|| to support the indictment, the earlier transact‘on is, at 
| 

8 | best, a prior similar act, if it is allowed, and to be used | 

9 and being only used in order to have the jury use it in 

‘ 10 terms of state of mind, and the time for you te make that 
‘ ll | motion is when it is offered. 

12 | I have no idea whether I am going to allow it 

13 | in or not. | 

14 MR. KAPLAN: Your Honor, that transaction in 

15 June comes within the period = ‘he conspiracy charged in 

16 | this case. 

ee 7 | THE COURT: What are you talking about, prior | ‘ 

18 similar act then? 

19 MR. KAPLAN: ‘here are other prior similar acts | 

20 | from 1973 up to that transactio: which will be testified | 

at to -- I have given your lionor a memo on that -- that will | 

a | be testifird to in court of transactions in cocaine by 

23 | Figueroa and Ricks -- 

7 2A | THE COURT: Let me see that. 
25 You mean this letter is going to cover actions 
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that -- 


MR. KAPLAN: There are two points in that letter} 


One with regard to the June transaction at the 
Sawmill River Motel, and, secondly, there were prior similar 
acts committed by the defendants from 1973 until 1975. 

THE COURT: I thought you were talking about 
prior similar acts. 

You mean the second paragraph, the second para- 


graph you're going to utilize the -- 


| 


| 


MR. KAPLAN: The June transactions in fur ,erance 


of the conspiracy. 

MR. KATZ: Without having given us ny of the 
information until that November 2lst letter, and we don't 
even know from that November 2lst letter when this trans- 
action is claimed to have taken place. All it says is 
"June." 

THE COURT: This says during the first week in 
June at the Sawmill River Motel on Valley Avenue in Elsford 
and New York, involved a sale of eight ounces of cocaine to 
John Miller for $10,000. 

MR. KATA: Now, your Honor, 1} have a further 
motion on that score. 

THE COURT: The first motion is denied. 


MR. KATZ: All right. 
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2 Your llonor, my motion is a bit unusual, but I 
3 | think we have an unusual situation here. | 
4 THE COURT: Well, make ie. Make it. =- | 
ei 5 | MR. KATZ: John Miller -- | 
gE , THR COUR.: Make the motion. 
7 | MR. KATZ: I move at this time for a dismissal 
8 | of the indictment or suppression of anything in June of 1975 
9 | on the grounds that what is given to the Court as an alleged 
10 overt act is not an overt act at all, but it is a completed 
ll crime by the informer at the time that he was not an Scl> 
12 THE COURT: The point is I can't make -- what is 
13 || the point, you know, in wasting time here with things like 
14 that? | 
15 If you have any motion on that, I am only 
16 | going to be able to analyze that when the matter comes up 
7 | in the trial. 
| 
18 1 You're telling me things. I don't know, there | 
19 | is no evidence before me and no facts have been developed. 
20 || I can't rule on that. 
21 MR. GROSS: [if the Court please, Mr. Kaplan 
o knows whether or not the SC1 was an SCI at that time. 
2B | MR. KATZ: He so represented to me. 
2A MR. KAPLAN: Mr. Miller was not an informant 
25 | at that time, Mr. Mitler was arrested in Chicaaqo, Tllarnois | 
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on the 9th of June in possession of the cocaine. 

THE COURT: All of that can be explored. 1 am 
not going to go into chat. 


MR. KATZ: Then, your Ilonor, may we have the 


Sscy records now so that we can properly prepare any defensé 

THE COURT: Have you given him -- 

MR. KATZ: Nothing. 

MR. GROSS: Nothing. 

THE COURT: Are you going to give him 3500 ., 
material? 

MR. KAPLAN: I am going to give it to him now. 
I just got it and I am going to give it. 

In that regard, your lHionor, there are two | 


. : | 
arrests which do not show up on Mr. Miller's arrest record. 


He was arrested for assault in 1968 or 1969, which was 
dismissed in Yonkers, and he was arrested for corrupting the | 
morals of a minor in 1967 or 19v3 in Yonkers and that was 
also dismissed. 

THE COURT: I want you to turn over all .500 
material, not only with regard to Miller, but with regard 


to all of ¢he material which you have, and it is my practice} 


for that material to be turned over, not the government to | 
husband it. | 


I know you have a right to do that, but I want if 
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turned over so t.at these people can prepare for trial. 

Now, I want everything that you have for this 
whole trial. 

MR. KAPLAN: I will give it to them. 

THE COURT: Give it to them now, please. 

MR. KAPLAW: Okay. I have it outside. I will 


get it, Judge. 


MR. KATZ: Your Honor, are we going -- are you 
going to -- I'm from the CJA, your Honor, under the Justice 
Act. 

What as goi., to be so far as the transcript is 
concerned? 


HE COURT: What do you mean what is going to 
be as far as the transcript 1s concerned? 


MR. KATZ: Am I going to get a copy? 


VUE COURT: I don't think in this case ~~ yes, 
you can have a copy of the transcript on appeal. This case 
you are going to have as it develops -- are you talking 


about daily copy? 

HR. KATZ: Yes, your Honor. 

HE COURT: I don't think you necd daily copy 
in this case, and if we get to the point, I will see, but 
I don't see daily copy in this case. 


Let's proceed. 
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MR . KAPLAN: Your Hooor, i -= 

THE COURT: And I might say -- no, I will not 
do that. 

MR. KAPLAN: Your Honor, with regard to the 
prior similar acts mentioned in the letter, I first learned 
of those after I talked to Miss Durr after her plea. 

The 3500 material I am turning over, the 
exception being there are the transcript of the two tapes 
from Chicago, which are not yet Xeroxed. 

THE COURT: The thing you ought to turn over 
to them are the rough drafts of them so they can have those. 

MR. KAPLAN: I have them, but I don't have 
copies. 

THE COURT: Your don't need them, so let them 
have them until you get some. 

All right, let's go, gentlemen. 

MR. KATZ: Your Wonor, I would iike to put on 
the record at this time that insofar as these motions are 
concerned, the statements of the U.S. Attorney as to his 
ignorance, I refer your lionor to United STates vs. Giglio, 
which says on the 403 U.S. 150 -- 

THE COURT: I know that. Obviously the D A. 
had it, so it was in the possession of the government, 


but that has nothing to do with the physical problem that 
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The witness is going to testify as to part of 


3 } the case, but as the case will unfold before you you will | 
| 
4 have, by the time it clcses, all the facts and, therefore, | 
5 | what you have to do is evaluate the witness' testimony and 
6 | evaluate it against what you know about the whole case. 
" 7 ! Now until this case is submitted to you for 
8 | your deliberations, you are not to talk about it among 
9 yourselves and obviously you are not to talk about it with 
10 | any outsider. You are to keep an open mind. Please, do not | 
1 | make up your mind about this case fter you have heard one ox 
12 two witnesses. You wait until all the evidence is in and | 
Ht 
13 keep your mind open until all the evidence is in. | 
. 14 l All right, Mr. Kaplan, you may proceed. | 
15 MR. KAPLAN: Thank you, your Honor. 
16 | May it please the Court, Judge Carter, Mr. Katz | 
7 | and Mr. Gross, ladies and gentlemen of the jury: | 
| | 
18 | This is a case about people who traffic in | 
19 t narcotic drugs and about how these people organize and 
2 | structure their narcotic business. | 
21 || The participants ranqe from the couriers and | 
a sellers of the drugs such as Mr. Ricks, to the source of the | 
re drugs, the people who hide behind the scenes and remain out 
2 of view, such as Mr. Figueroa. 
25 The narcotic drug involved in this case is cocaine. 
| 
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You will hear testimony of two transactions 


involving cocaine. One, a sale of eight ounces for 

$10,000 and the other attempied sale for slightly less — 
I am Gene Kaplan. { am an Assistant United 

States Attorney. Sitting with me is Fred Virella, also an 


Assistant United States Attorney. It is our privilege to 


present this case to you on behalf of the United States. My| 


sole interewst at this point is to present an outline of the} 


charges and the evidence we ill introduce to prove those 
charges. I do so because during the tiial each witness will 


testify about only that which he or she knows, and thus the | 


proof may not flow in an entirely orderly or chronological 
fashion. 
The proof may sometimes seem to be somewhat of 


a jigsaw puzzle. A piece here and a piece there. In summa- 


tion I will have an opportunity to demonstrate to you why thi 
proof shows beyond a reasonable doubt the guilt of William 
Figueroa and Herbert Ricks. 

Although the indictment in this case charges 


three individuals, Ilerbert Ricks, Jeweleana Durr and William 


Figueroa, only Figueroa and Ricks are on trial before you. | 


You must only determine whcther they are guilty or not 


guilty of the charges against them. 


Mrs. Durr has pleaded guilty and is awaiting | 
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sentencc. 


They will testify before you. Thus, you will 


hear from one of the defendants, someone who is on the 
inside, who knew what was going On, who heard the words 
spoken and who participated in the conspiratorjal acts. 

The ind nt in this case contains two nts 
in which Mr. Figueroa is named and three charging Mr. Ricks.| 
The first count charges both Figueroa and Ricks as well as 
Mrs. Durr with concpiracty to sel and ‘distribute cocaine. 
The conspiracy ruins from May lst, 1975 until October of 1975} 


j 
| 
} 
| 


The second count charges Figueroa and Ricks, 


| 


as well as Mrs. Durr, with possession with intent to distri- 


bute cocaine on September 22, 1975. 


Tne third count charges only R‘:ks with possessip: 
with intent to distribute cocaine on the same day. 
| 


As Judge Carter has told you, the indictment is 
| 


not evidence. The evidence which we expect to introduce can 


be summarized in the following fashion. 


In the early part of June of this year, 1975, 


| 


pursuant to prior conversations, Herbie Ricks, and Jewe leana| 
Durr went from Brooklyn to the Sawmill River Motel in 
Elmsforc , New York. There they met in one of the rooms 


with an individual known as John itiller. Ricks and Miiler 


negotiated for the sale of eight ounces of cocaine. Miller 
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was to pay Ricks $10,000 and Ricks was to deliver the 

cocaine. Once the agreement was reached, Ricks and Durr | 
went back to Brooklyn. There they met with William Piqueroa| 


there were instructions; Ricks, liqueroa and Durr then got 


Ricks' car was followed throughout the trip by another car 
taking Figueroa's people. 


back into Ricks' car and drove back to Elmsford, New york, 
Once at the motel at [lmsford, tney parked. By | 


: . . | 
then Figueroa had given cight ounces of cocaine to Ricks. 


Ricks and Durr proceeded to Miller's room. Figueroa went 


| 
| 
| 


into the other car. Once inside the room the deal was made. 


Ricks gave Miller the cocaine and Miller gave 
Ricks $10,0001. Ricks, Durr, Figueroa and his friends, then| 
left a°4 drove back to Brooklyn. 

On the next “ay Ricks went back to the motel 
and cut the cocaine for Miller. bight ounces of cocaine 
wes converted i:.co twenty-four. You will hear that Mill 
was arrested in Chicago on June 9th with these twenty-four 
ounces of cocaine in his possession. You will learn that 


Ricks and Fiqueroa continued to do business, to sell cocaine} 
You will hear how Figueroa left cocaine for Ricks 


| 


with Jewelean Durr and how kicks delivered money for the 
cocainc to Ficucroa in a similar lashion. 


However, their days were numbered. 
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On September 22, 1975, Miller, now an informant 
with the Drug Enforcement Administration, called Ricks and 
arranged to meet with him at Martel's Bar at Third Avenue 
and 33rd Street in Manhattan. You will hear a tape recordin 
of this call. 

You will learn that Ricks and Durr met Miller 
at about 3 p.m. on September 22, 1975 and set up a deal with 


cocaine which was to be concluded that evening. 


| 
After leaving Martel's at about 4 p.m., Ricks | 
and Durr returned to 717 Rockaway P: rkway in Brooklyn, viii 
was where Durr and Ricks lived. Some time later Ricks left | 
the apartment and met someone at Shenks Street and Stanley | 
Avenue in Brooklyn. le then returned to 717 Rockaway Parkway 
and received a telephone call from Miller. | 
Miller told Ricks that he and his girlfriend, | 
who was r2ally an undercover Drug Enforcement agent, would bel 
| 
waiting for him at Room 286 a* the Skyline Motor Inn on | 
| 


10th Avenue between 49th and 50th Streets in Manhattia, and 


| 
| 
| 
| 


told him he would get there between 9:30 and 10 o'clock that 


night. 


This call is on tape and you can hear it. 


After the call, Ricks went out to find Figueroa. 


We met with him at McDonald's on Pennsylvania Avenue and 


Linden Boulevard in Brooklyn. 
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Ricks ther went back to the apartment in 
Rockaway Parkway, and left at about 9 p.m. They then drove 
to Figueroa's house and Figueroa handed eight ounces of 
cocaine to Ricks. 

Ricks and Durr .-. out of their car and followed 
Figueroa's car into Manhattan. While in the car, Ricks 
handed the ocaine to Jewelean Durr and asked her to take 
some out and place it in an empty baq. And you will hear 
testimony that Jewelean Durr did this. 

When Ricks' and Figueroa's cars reached 49th 
Street and started to head west, Ricks' car passed Figueroa'§ 
and took the lead. woth Ricks' and Figueroa's cars were 
parked on 49th Street between lOth and llth Avenues. 
Figueroa remained in his car, behind the scene, while Ricks 


and Durr got out of theirs and went up to Room 246 of the 


Skyline. 


Once in the room they met with Miller and his | 


friend. Ricks placed the eight ounces of cocaine on the 
| 


dresser and the arrest of Ricks and Durr took place. This ifs 


on tape and you can hear it. 


Figueroa was then apprehended in his car and 


the arrest of the cocaine that was in Ricks' car was ey 


Ladies and gentlemen, you will hear tapes of 


the phone conversations between Ricks and Miller; you will 
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hear a tape of what went on in the hotel room. there are 
other tapes as well. 

You will see the cocaine involved in this case | 


and other evidence will be presented to you by the government . 


As the Judge has said, what I say now and what I} 
may say later in summations is not evidence. What defense 
scounsel mgiht say to you is not evidence. The evidence will 


come from the witnesses and from the exhibits. 


I ask you to pay close attention. This is an 
important case both for the defendants and for the govern- 
ment. The government's burden of proof in this case is to 
prove the defendants guilty on each charge by credible | 
evidence, beyond a reasonable doubt. We shoulder that | 
burden willingly and I am confident that when all the proof | 
is in, we will have satisfied that burden and convinced you | 
of the guilt of these defendants beyond any reasonable doubt 

Thank you very much. 

THE COURT: Mr. Gross. 


MR. KATZ: Your Honor before Mr. Gross, I have | 


a motion for mistrial. 


THE COURT: Sit down, pleasc- 


Mr. Gross. 


MR. GROSS: Your Honor, United States Attorney 'f 


office, Mr. Katz, ladies and gentlemen of the jury: 
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all right, and everything's cool. 

Following that, I spoke to Herbie in mid-June, 
mayoe two weeks later. I called him from Las Vegas. I aske 
him if I can get a kilo of cocaine. He said yes, I can. 

I asked hima price. He said $36,000. 


I said "I'll try to get the deal together as 


soon as possible, I'll get back to you." 
THE COURT: Mr. Katz, sit down. 
MR. KATZ: Your Honor, I would like a side bar 


at this point. 


THE COURT: No, no side bars. Sit down. 

MR. KATZ: Your Hlonor, then I have a motion. 
want to make a motion to strike all testimony given by Mr. 
Miller with reference to anythiny that occurred in June 


1975 on the grounds that the government did not fairly 


apprise us of dates, times and places of matters pertinent 


to the indictment. 


THE COURT: ‘The motion is denied. 


Proceed, Mir. Kaplan. 


MR. KAPLAN: ‘Thank you, your Honor. 


QO When, if ever, Mr. Miller, did you speak with 


either Jeri or Herbie again? 


A After June? 


Q Yes, after June. 
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2 | @) Would you know the present status of that par- | 
3 ticular proceeding? a 
4 A It's -- the case is pending. 
5 Q Would you have any idea as to when that case 
6 might proceed to trial? 
7 |i MR. KAPLAN: Objection, your Honor. | 
8 | THE COURT: Ile can ask that. | 
9 A Come to trial? 
10 | Q Yes. | 
1] | THE COURT: Have you any idea when it might | 


come to trial? 


13 THE WITNESS: No, not when it would come to | 


MR. GROSS: No further questions. 


16 THE COURT: Do you want to examine, Mr. Katz? 


17 MR. KATZ: Yes, your Honor, I do, but I want a 


side bar before 


19 THE COURT: You are not having a side bar, so-- | 


20 MR. KiTZ: “.ien I will make my motion now, your 


Honor. 


I move, your Honor, that the government disclose 


to the defendant at this point any criminal acts known to have 


> 8 B 


Miller during the period outlined in 


been committed by Mr. 


to date. 


1975, 


the indictment, from May l, 
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MR. KAPLAN: We have given the defendant 
everything that we have. 

THE COURT: All right, proceed, Mr. Katz. 

MR. KATZ: Your lionor, may I -- 

THE COURT: Proceed, Mr. Katz. 

MR. KATZ: Yes. 

I would like the document that I gave your 
Honor, 3502, it is annexed to one of the exhibits. 


Your Honor, I will proceed as far as I can 


today, but I do not belicve I will be able to finish up 
with this witness. 


TUE COURT: 


CROSS EXAMINATION 


BY MR. KATZ: 


Q Mr. Miller, what day did your -- 


THE COURT: Mr. Miller, keep your voice 


control, please. There is nosneed to yell. 
@) Mr. Miller, what day did your agency with the 
United States government terminate? 
"10s COURT: Mr. Katz, stand back by the lectern. 
Could you repeat that question, please, sir? 


THE COURT: When did your informant status 


| 
| 
| 
| 


THE WITHESS ¢ Begin? 
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THE COURT: Yes. 
THE WITNESS: In June. 
Q No, I'm sorry, you misunderstood the question. 
I asked you what date did it terminate. 
A Working with the government? 
Q That's right. 
It hasn't terminated, I don't believe. 
Oh, it hasn't? 


MR. KATZ: Does the government vouch on this 


day that Mr. Miller is still an informer? 


MR. KAPLAN: Your Honor, I -- 

THE COURT: I beg your pardon? 

MR. KATZ: I ask if the government -- 

THE COURT: We will take a recess now. 
will take our mid-afternoon recess. 

The jury is excused. 

(Jury left the courtroom.) 

THE COURT: You may be excused for the recess. 
Go back to the witness room. 

(Witness temporarily excused.) 

THE COURT: You stay where you arc, Mr. 
Figueroa. 

DEFENDANT FIGUEROA: Excuse me. I have to go 


to the bathroom. 
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TUE COURT: All right. 

Mr. Katz, I told you when this trial began that 
I demanded decorum in this courtroom and I am not having any 
of this kind of thing that you are beginning to put up here. 

Now, you have things that the goverament ~~ you 
had everything that the government had. 

MR. KATZ: No, I did not, your Honor. 

THE COURT: You had everything that the govern- 
ment knows anything about -- 

MR. KATZ: No, your Honor, I do not. 

TIE COURT: -- and you are not going to be 
making anymore of those statements in front of the jury. 

If you start making any further statements in 


front of the jury in disregard of my orders, you are going to 


be held in contempt. | 


Now, I am tired of this and I am not going to 


have it. 

MR. KATZ: Okay. Then, your Honor, will you 
let me have it out now outside in front of the jury? 

May I please put some statements on the record 
row as to what has been going on here, what has transpired? 

THUR COURT: i am. not 

MR. KATZ: Your Monor says that I have had this. 


I did not have this. I did not have this until I walked in 
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here this mo, ning. 
TIE COURT: The point is that you had it when you 


asked the question. 


MR. KATZ: No, your Honor ~~ 


| 
| 
THE COURT: And you knew you had it when you asked 


the question. 
MR. KATZ: No, your Hc...te I do not have that. 
TIE COURT: Mr. Katz, I am not going to have you | 


| 


yelling and screaming in this courtroom. I am not going to 


have you jumping with a whole lot of nonsensical motions. 
You are going to conduct yourself orderly, or else you are 


going to be held in contempt. 


Now, you just mind that. 


MR. KATZ: Your Honor, I most respectfully 


ask your Honor if he has examined the overt act3 in the 
complaint which was given to us as 3502 material. 


THE COURT: No, I have not. 


MR. KATZ: Will your Honor do so at this point, 
because I think it is most probative as to what I have been 


trying to do. 


yHE COURT: All right. Then we will take a 


recess. Give me 3502. 


(Recess.) 
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(In open court - in the absence of the jury.) 

THE COURT: Mr. Figueroa, I want you back in 
here and when these sessions are supposed to start, I want 
you here and when we take a recess from 1 to 2 you are to 
be here at 2 o'clock. When we start at 10, you will be here 
at 10 o'clock. 

1 want all of you to understand that, because 
otherwise if I can't get you here I am going to take some 
measures. I am not going to have this. 

All right, sit down. 

What is there about 3502 that you want to 
bring to my attention? I have read it. 

MR. KATZ: Yes, your ijionor. 


Your Honor wil. notice in the first paragraph of 


the complaint that the date upon which this complaint is 


predicated is the same date as predicated in our indictment. | 


Now, your Honor, we have a situation nere +- 

THE COURT: Come on, tell me. I don’t want 
a speech. Tell me what you want. There is no jury here. 

MR. KATZ: All right, your Honor. I am qoing to 
go into and cross examine as to every allegation in that 
document. Before T do so, I want to know at what point he 
terminated being an $7I for the government. If he is still 


an SCl today for the government, I want that, also, made 
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clear upon the record. 

THE COURT: Is tinis what he is being indicted 
for here? 


MR. KAPLAN: Your Honor, what happened here was 


lle was arrested in Chicago in June 9th and he 
became an informant for the government. 

Ne has always been and he is today, to the best 
of my knowledge, an informant for the government, since the 
arrest in Chicago. 

However, the charges wvhich weve brough ajainst 
him in New York by this complaint, what happened there was 
he was double-dealing the government, and at the time that 
he w an informant for the government, he went ou* on his 
own and got involved in this conspiracy, which is wholly 
apart from the one on trial, he was arrested and he was 
charged. 

THE COURT: I see. Ail right. 

MR. KAPLAW: And these charges are pending. 


Mr. Gutman, who is his attorney on the New York 


charge, is here and he can explain to the Court if there is 


anything further. He is more familiar with them than I am, 
prohably. 


TUE CouRT: <All right. 
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I am not going to allow you to go into detail on 
that. You can ask him what charges are pending against him 

and get his answer, but you are not going into that and you 

are -- 

MR. KATZ: Your Honor -- 

TUE COURT: You are not going into it. 

MR. KATZ: Your llonor, there is a case called 
United States versus Russell, 411 U.S. 423. 

The only thing I am concerned about with 
reference to the Russell case, is that there is a dictum in 
that case that says that if an ayent or an informer violates 

' 
a federal statute or rule, during the time of his conduct as | 
an SCI, there has been disobeyance upon the part of the 
government. 

Now, it is a dictum, your Honor. However, I think 


that the United States Supreme Court was saying something here 


and what the United States Supreme Court was _-asically saying) 


here, is that we cannot tolerate « situation where Mr. Miller 
| 

is committing crimes while an SCI of tie government. 
THE COURT: But that has nothing to do with you. 


That has nothing to do with you. 


| 
| 
| 


Si’. down, Mr. Katz 
MR. KATZ: Wait a minute, your Honor. 


{HR COURT: Sit down. T have cnough of that. 
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of the defendants, your llonor. 
| 

THE COURT: I think that's right. The objection | 
is sustained. 


MR. KAPLAN: Your Honor, can we approach the 


| 
THE COURT: No, you don't have to approach the 


bar, Mr. Kaplan. It seems to me that you have to estaet 
some link to these defendants. | 
0 At the time that you met withMiller, did you 
anything with you? 
A Yes. 
Q What? 

Some cocaine. 

Where did you get that cocaine from? 


MR. GROSS: Objection; unless we know when and 


where. Too ague, your lHionor. 


THE COURT: All right, I think you better come 


to the side bar. 


(At the side bar.) 

TIE COURT: What are you struqqling over, Mr. 
Kaplan? I don't understand why you're struggling. 

MR. KAPLAN: TI guess T am having my problems, 
Judge, but basically the offer of proof is that she got 


the cocaine from llerbie Ricks, and she gave it to Miller. 
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That was during the period of the ‘onsSpiracy. | 

MR. GROSS: He starts in leading. | 

THE COURT: Ile hasn't led anvbody, not yet | 
this morning, but she got the cocaine from Ricks and she gave 
it to this man? 

MR. KAPLAN: Richt, she gave it to this man. 

After that, Miller tried it, as he testified 
yesterday, they had conversations, she called Ricks on the 
phone, Miller had the conversation with Ricks, they arranged 
a meeting for that evening. 

THE COURT: I don't see why you need it, in any 


event. If you have a telenhone call, I den't see what you're 


struggling for. What do you need tha . in any event? Wad 
' 


| 


she commissioned? Is your theory that she came around with | 
cocaine commissioned from Ricks to have peo»vle test it out? 

MR. KAPLAN: She had a conversation w' th Harry 
Robinson the day before to set up the meeting. At that time 
Robinson said to her, “Bring something with you, bring some 
cocaine with you,” and she had 4 conversation. 

THE COURT: Wan Ricks privy to all that? 

MR. KAPLAN: the then had a conversation with 
Ricks that evening, and Ricks gave her the cocaine to take 
to Robinson. 


MR. KATZ: ‘four lonor, I have te object to all 
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this as being highly prejudicial. Our position is very 
simple. So far as Robinson is concerned until he walked into 
this courtroom here yesterday, nobody told us anything about 
Robinson, nobody told us any of these acts, etc. 
We first received that letter on November the 


2list. How can we prepare a case this way? 


| 
TIE COURT: If the proof is going to show that on 


had a conversation with Robinson and thereafter had a conver-! 
sation with Ricks and so forth, it seems to me that's where | 
you ought to start. I don't see any point in any of the othe 

Obviously, if she had a conversation with Ricks 
and Ricks told her to go to this meeting, gave her cocaine to 
go to the meeting to set it up, obviously that is admissible 
but you haven't even ~~ this is the first I have heard of 


any conversation with Ricks prior to the meeting. If that 


is what you want to bring out, then you may, but don't lead 
aod 


her. 


| 
| 


MR. GROSS: May T say, your llonor, also the goverh- 
ment at least before asin its questions, did you have a 
conversation, whtn and where, and thon go into the conversa~ 
tion. 

THE COURT: I think the conversation he was 
talking about at this point was a conversation I think that 


had been described at a meeting with Robinson. 
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MR. GROSS: Fine. 


Ti COURT: At that time. 


MR. GROSS: Define it in some vay. I don't want 


THE COURT: I agree. 
MR. GROSS: At least put it in properly. | 
THE COURT: I agree. Let's get the time. | 
MR. GROSS: Place, who was present. | 
MR. KATZ: Can we have the details, your Honor? | 


Hr COURT: Yes. 


SOUTHERN [2iSTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK, N.Y, = 791-1020 


Durr-direct 

(In open court.) 
BY#MR. KAPLAN: 

@) The night before this meeting with Mr. Miller, 
did you have a conversation with anyone? 

A Yes. 

Q With whom? 

Herbie. 

Was anyone else present? 

No. 

What was said? 

TUE COURT: Again, ladies and gertlemen, that's 
one of the nstances that I advised you this conversation of 
Miss Durr w-_ch Mr. Ricks is to be received by you only as 
it affects Mr. Ricks at this time. 

All right. You may proceed. 

A I told Herbie that I had met -- Harry Robinson 
had introduced me -- that I was going to meet John Miller 
the next day and that he wanted a sample cf cocaine. 

@) And did Ricks say anything to you during that 
conversation? 

A Yes. 


Q What? 


lle qave me a sample of cocaine to give to him. 


Now, what did you do with that cocaine? 
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A The next day I met with John Miller at Harry 


Robinson's office and I gave it to him. 


fe) And after you gave him the coéine, what 


happened? 
A He left the room. 
a) Did he come back? 
A Yes. 
9 And after he came back, what happened? 
A He gave the cocaine to Diane and she left the 
room and then she returned. 
9 And after she returned, what happened? 
A He asked me -- John asked me the price of the 
cocaine and how much it would cost -- 
KATZ: Objection, your Honor. 
COURT: The objection is overruled. 
KATZ: I'm objecting -- 
couRT: The objection is overruled. 
0 may continuc. 
A John asked me the price of the cocaine, how 
much it would take, and IT told him that T didn't know, I 
would have to check with Herbic. So I called Herbie. 
9 And what hapnened? 
A I called llerbie and spoke with him and told him 


what John had said, and he informed me to call him later. 
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And after that call to Herbie, did anything 
happen? 
A Yes. 
@) What? 
A John, Diane and myselt and Harry, we left the 
office and we went to the nark. 
Q And what happened in the park? 
A We sat around talking and smokina. 
(@) Smoking what? 
Marijuana. 
Did you qo anyplace fiom the park? 
Yes. We went to a bar 
Where was the bar loc. ted? 
On 59th. 
What happened there? 
A We all sat down and we had a drink and then John 
asked me to cali Herbie. 
MR. KATZ: Your Honor, I am going to object to 
this entire line of questioning. Mr. Ricks was not present. 


THE COURT: T have the objection, Mr. Katz, and 


it is ove ruled, and yeu need not object any further on this 


point. 
MR. KATZ: All right. 


MR. KAPLAN: Could you read back where I was? 
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TUL COURT: Miller asked her to call Mr. 


And after Miller said that to you, what did you 


I went to the telephone and I called Nerbie. 
Where did you call him? 
At my house. 


Did you have a conversation with him? 


Yes. 
was said? 
A I told him that John wanted to speak to him, and 
John on. 
Q Did yvohn have a conversation withhim? 
A Yes. 
Did you hear that conversation? 
No. 
What happened next? 
Before John hung up the phone, he called me and 
told me that Ilerbie wanted to speak to me, and I spoke with 
him. 


What did he say to you and what did you say to 


A He said that for me to -- he said that he would 


have to check things out and that to call him later. 


j 

' 
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Q And after that call was over, did anything 


happen? 


Yes. 


@) What happened? 


A I gave John my telephone number at work, to 


call me there. 
Q And after you gave him the telephone number at 
did you go anyplace? 
A Yes. 


@) Where? 


I went back to work. 


When was the next time you heard from Miller? 
Later that day. 
Do you know what time? 


No. 


Do you know where? 

Yes. 

Where? 

At my officc. 

Mow did he get in touch with you? 


By telephone. 


Did you have a conversation? 
Yes. 


What was said during that conversation? 
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A He asked me if I had spoke with Herbie and that, 
| 

as far as the price of the cocaine, that it wasn't reasonabl¢ 
and for me to » if I could do anything about it. And I 
told him to hold on. 

a) And you told him to hold on, and what happened 
after that? 

A I called Herbie at home andtold him what John 
had said and he just said to give him the numbe~ at the 
house and to call back later. 

(@) And when you finished that conversation with 
Yerbie, what, if anything, happened? 


A I went back to the other phone and spoke with 


| 
John and told him -- gave him my telephone numker at home and 


told him to call me tnere. 
a) When was the next time you heard from Miller 
after that? 


That afternoon, after I got home 


Where? 


At home. 

Was anyone else at your house at time? 
Yes. 

Who? 

Herbie. 


Did you have a conversation with Miller? 
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Yes. 
What was said? 
lie asked to speak to Herbic. 
And what did you do? 
put lier} 


conversation with Herbie? 


Did you he 
No. 
During that call, what did Ricks do? 
A He asked me for a pencil and paner to take down 
whatever John was gqoiny to tell him. 


Objection, your Honor. 


Overruled. 


did you give him the pencil and paper? 


after the call, did you have a conversation 


anyone? 


A Yes. 


Who? 


Herbie. 


What was said? 


He told me-- Herbie said that he was qoing 
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John later at the Saw Mill River Road in Tarrytown. 
@) Did anyone leave your house after this? 

Yes. 
who? 
Herbie. 
Do you know where he went? 
No. 
When he came back, did you have a conversation 
Yes. 


What did he say to you and what did you say to 


A lle said that he had went to speak with Willie 
about the cocaine and that we were: going to go up and see 
John and see what happens. 

@) By “Willie,” who do ycu mean? 

GROSS: Objection. 
courT: Overruled. 
You may answer. 


Willie “iqueroa. 


Now, you testified that you gave Ricks the penci 


paper, am I correct? 


did he do with it? 
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A lle wrote down the telephone number of the 


and the room number where John was staying. 
o Did you ever do anything with it? 
Yes. 
What? 


I wrote it in my telephone book. 


1 show you Government's Exhibit 6 for identifi- 


cation and I ask if you recognize it. 
A Yes. 
9 What is it? 
A It is my telenhone book. 
And who wrote the entries contained in 


did. 


Q Now, directinca your attention to the page that 


paper clip on it, can you tell us what that is? 


A The telephone number of John, and room number. 


And who w -e that? 


I did. 


MR. KAPLAN: Your iiconor, at this time tl 


government offers Government's Exhibit 6 for identification 


in evidence. 
MR. KATZ: No objection, your Honor. 
THE COURT s Received, 
(Government's Exhibit 6 was received in 


evidence.) 
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MR. KAPLAt: Your Honor, may I read a 
Exhibit 6 to the jury-’ 


COURT: Well, that is the only part ol 


you have in evidcerce, isn't 1t? 


MR. KAPLAN: the whole book went ln. 

THE COURT: it mean the only thing that 
admitting is that page? 

MR. KAPLAN: That's correct. 

There is an entry here which says: 

"John, 914 I 2-7 5¢ Room number 145." 

@) I think we ( that Herbie had come back 
to your housc and you had a conversation with him, is that 
correct? 

A Yes. 

Did anything happen aftcr that? 

Yes. 
What? 

We left. 
Where did you qo? 

A We went to Lewis Avenuc, where we changed cars 
and then went to Tarrytown. 


What kind of car did you have when you left the 


A black Cadillac. 
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Lewis Avenue? 


An orange Volkswagen. 
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After that, di’ there come a time when you got 
to the motel? 
Yes. 
When? 
About an 


What was 


When you gc her where did you 
We went to John Miller's room. 
Who vas with you at this time? 
Herbie. 
What happened when you < Mil r's room? 
When we entered the room, we, Herbie and I, 
entered the room, I introduced him to John. 
What happened after that? 
and Herbie had a conversation. 
“ar the conversation? 
No. 
After that conversation, what happened? 
John asked lierbie if he had any cocaine on 
What did Herbie 
lic sald 
Then what aAppenod? 


Then tlerbie quave John some cocaine and John gave 
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Herbie a $100 bill where Herbie had put some cocaine in. 


(a) 2 how did that come about? Could you 


explain chat » little more clearly? 


Well, after Herbie and John's conversation, 


John showed ltlerbie the money to let him know that he wasn't 


planning -- you know, he wasn't jiving and he took out a 


$100 bill and he told Nerbie that he wanted some cocaine and 
Herbie said that he -- that he didn't have much, so he took 


out some of the cocaine out of the package that he had and 


put a little in the $100 bill and gave John the rest. 
a) What happened after that? 
A We left. 
After you left the motel, did you go anywhere? 
Yes. 
Where did you go? 
We went to Willie's house in Brooklyn. 


By Willie, who do you mean? 


Willie Fiqueroa. 


Who was there? 


Willie, his girlfriend, | quess his brother. 
Did anything happen there? 


Yes. 


What napnenced? 


John -- Herbie and Willie had a conversation. 
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Did you hear that conversation? 
No. 
Did anything happen after that? 
Herbie made a telephone call. 
De you know who he called? 
No. 
After Ilerbie made the call, did anything happen? 
Yes. 
What? 


We left. 


When you said "We left," who left? 
Herbie, Willie, myself and his brother. 
Did you go someplace? 

A Yes. 


@] Where did you go? 


A We went downstairs and got ‘tn our car and went 


to the motel in Tarrytown. 
9) You all got into the same car? 
No. 
You did not? 


No. 


lHlow did you qo? 
Herbie, Willie and myself, we went in our car, 


and hisbrother and them went in another car. 
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Did you do anything in the car? 
Yes. 
What did you do? 
I went to slecp. 
At some point did you get to the motel? 
Yes. 

@) When you got to the motel, what happencd? 

A Herbie and I got out of the car and Willie got 
out of our car and got into the cr with his brother, and 
Herbie and I went to the room, bavck to John'S room. 

Q And when you got back to Jonn Miller's room, 
what happened? 

A Herbie gave John the two bags of cocaine. 

What happened after tat, if anything? 

A John opened up the package and he sampled the 

cocaine, and then he asked Hlerbie for a scale. 
Was there 2 conversat.on? 
Yes. 


What was said? 


John gave lierbie the money, and then he asked 


Nerbie for a scale and he asked me -- Herbie told me to go 
out to the car and get a scale for him. 
(9) What did you do? 


A I went to the car where Willie was and told him 
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that Herbie needed a scale, and he gave me one and I carried | 


it back to the motel room. 


@) When you got back to the motel room, what 


happened? 
A I gave John the scale that I had and he weighed 
the cocaine, and then lierbie left. 
Did you leave with Herbie? 
No. 
What did you do? 


I stayed in the room with John, and talked, and 


me some cocaine before I left te -- and told me 
sure that I took care of Ilarry. 

Who is Harry? 

The friend that -- Harry is the one that 


John Miller. 


Then you left the room? 
Yes. 
Did you go anywhere? 


Yes, I went back and got in the 


Was anyone else in the car? 
No. 

Did you see anyone? 

Yes. 


Who? 
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Herbie. 

Where was Herbie? 

He was getting out of the car with Willie. 
And where did he go? 

He came and got in th? car with me. 


When he got back ir the car with you, where did 


We went back to Brookiyn. 
On the way, did Herbic: give you anything? 
Yes. 
What did he give you? 
He gave me $400. 
Q On the way back to Brooklyn, when he gave you 
that money, did you have a conversation with him? 
Yes. 


What did you say to him and what dd he say to 


A He said that because of the fact that he owed 


Willie money for some cocaine, that he didn't make but $800 


out of the deal. 
fa) Mrs. Durr, when you went to the motel on the 
first occasion that night, did Ricks have anything with him? 
A Yes. 


What did he have? 
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He had some cocaine. 
How much? 
Very small amount. 


When Ricks went back to whe motel the second 


occasion, that night, did he have anything with him? 


A Yes. 
8) What? 
A ie had the cocaine that John had asked for. 
Q How was that packaged? 
In white baggics. 
In between the first and second trips that you 
made to the motel, where were you? 
A At Willie's house. 
THE COURT: Why do we have to go all throu jh 
this? You have gone through it once. Why do we have to 


go through it twice? 


MR. KAPLAN: T'm sorry, your llonor. I will move | 


Q On the next day, the day after you were at the 
motel, did vou go mywhere? 
Yes. 

Where did you qo? 


I went to work. 


Did you return from work? 
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Yes. 
Where did you go to fron work? 
I went back home. 
Was anyone there when you got there? 
Yes. 
Who? 
Herbie. 


Did you have a conversation with Herbie at that 


Yes. 


What did he say and what did you say to 


He said that -- Herbic: said that John had been 


John had called him earlier that morning, and he had been 


with him most of the day cutting the cocaine for him. 


Q 


A 


2) 


Did you heer from Miller again? 


About two months Later. 

llow? 

By telephone. 

Did he say where he was calling from? 
Yes. 


Where? 
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Las Vegas. 
Where were you at that 
At home. 
Was anyone with you? 
yes. 


vho? 


Herbie. 


Did you have a sation with Miller at that 


A 


Q id anyone have a conversation with Miller at 


that tine? 


A Yes. 


Who? 
Herbie. 
Did you hear what was said? 
A No. 
Q After the call, did you have a conversation 
with Ricks? 
A Yes. 
@) What did he say to you and what did you say to 


{ 


A ilerbie said that John had called and that he was} 


in Las Vegas, and that he wanted him to come out. 
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Q During the summer of 1975, did you see Willie 


Figueroa? 


A 
THE COURT: Who? 
MR. KAPLAN: Willie Figueroa. 
llow often? 

A Many times. 


@) Directing your attention to July, specifically 


to aperiod after the 4th of July, did you have a conversa- 
tion with Ilerbie? 
A Yes. 
MR. KATZ: Your llonor, objection. We have no 
dates, times and places necessary as to any specifics by 


the government. 


THE COURT: I don't believe that that is a qround 


or circumstance for an objection. It is overruled. 
MR. KAPLAH: Mr. Reporter, what was the 
answer? 
THL VITNESS: Ten." 
TUE COURT: What was the question? 
(Record read.) 
Where? 
At my house. 


What was said? 
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HWerbie said that Willie was coming by later 
and was going to leave a package with him for me to give him 
the money that he had left. 
“What happ a? What if anything happened aftex 
that? 

A Willie cane by the house later that night and he 
left a package and I gave him the money that HNecbie had left 
for him. 

Do you know what was in the package? 
Yes. 
What? 

A Cocaine. 


Q Was this the first time that you gave money to 


Mr. Fiqueroa and received cocaine from Mr. Figueroa at the 


request of Mr. Ricks? 
A No. 
0) > other times? 
A 
When? 
MR. KATZ: Your Wonor, 1 am going to renew my 
objection. 
Tum COURT: The objection is overruled. The 
objection is overculed, at least tentatively. 
Q When? 
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either in any event, Mr. Gross. 

MR. GROSS: Excuse me? 

THE COURT: I don't understand for what purpose 
you propose to use that in any event. 

MR. GROSS: She made the statement -- 

THE COURT: She made a statement when she made 
a plea before me, but that statement was for a specific 
purpose. And whether or not she said anything in there or 
whether she covered everything, and so forth and so on, is 


beside the point. That statement was made for a specific 


purpose, to verify for me the facts upon which she stated 
that she was pleading guilty, and that statement was made 
for my purposes. 

I don't know what you want to use that for in 
apy event, and I don't know what has been established that 


you have as a basis upon which to use it. 


MR. GROSS: Could we have a side bar? 


THE COURT: No. We don't need any side bar. 

MR. GROSS: I say, your Honor, the statement 
was made before the Court -- 

THE COURT: The point is that there has to be 
some basis for establishing that you have a reason to use 


the statement. You haven't established any basis for it 


yet. I allowed you to use her other statement on the theory 
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MR. GROSS: No further questions. 

THE COURT: All right. 

Mr. Katz. I want to make clear before you 
start, Mr. Katz, that I am not going to allow you to go 
over ground that Mr. Gross has gone over. You may, if you 
want to, explore further in the area, but yor are not going 
over the same ground. 

MR. KATZ: Your Honor, I except to your ruling. 

THE COURT: You don't have to except to it. 

The ruling is there and you abide by it. 
Now continue. 
CROSS EXAMINATION 
BY MR. KATZ: 
Q Miss Durr, I take you back to September 22nd, 1975, 
about ten o'clock at night. Where were you at that time? 
A In the vicinity of the Skyline Motor Inn. 


Q And when you got to the Skyline Motor Inn, I 


believe it is your testimony, the testimony of the Government | 


so far here, that you went to room 246, is that right? 


A I don't know. 
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But you went to a room? 
Yes. 
And at that room, Mr. Ricks, I understand, 
knocked at the door; is that right? 
A 


Q that door was answered by John Miller? 


hain on that door? 


opened that door? 


when Mr. Miller opened that door, did he 


have anything in his hand? 


A 


you see a gun in the vicinity of Mr. Miller? 


you see a person know now as 
Heather Campbell? 
A Could you repeat the question again? 


Q Did you sce a person that you now know as 


HMeather Campbell? 
A Yes. 


@) Where was Miss Campbell seated? 


A On the bed. 


SOUTHERN HiyTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK, N.Y = 791-1020 


Durr-cross 
you describe how she was dressed? 
on a dress. 


completely clothed? 


Now, Durr, in that room, did you take two 


plastic bags out your handbag? 


A No. 

Q When did you take the two plastic bags out 
you~ handbag? 

A Herbie took them out. 

'@) But they were in your handba in that room; 
is that right? 

A Yes. 


Q What did Herbie do with them when he took them 


He put them on the dresser. 
Miss Durr,I show you a statement previously 
marked as Exhibit -- 
| 
MR. KATZ: Tt's marked Exhibit 3504. Does it have 
any other 


MR. KAPLAN: ‘That is the only marking. 


MR. KATZ: Finc. 


k you to read tothe Court this paragraph 


aloud and 
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MR. KAPLAN: Objection, your Honor. 

THE COURT: The objection is sustained. She 
does not have to read anything. You ask her to read it and 
ask her a question about ic. 

MR. KATZ: All right. 


Will you read this paragraph 


THE COURT: To yourself. 


MR. KAPLAN: What paragraph is Mr. Katz referring 


MR. KATZ: I am referring to the paragraph -- 


it starts off-- 


THE COURT: Keep your voice down, Mr. Katz. 


MR. KATZ: "We then arrived at the Skyline Motor 


MR. KAPLAN: That's sutficient. 

THE COURT: All sight. 

(Pause. ) 

Til; COURT: Have you sutficiently read it? 
THE WITNESS: Yes. 


Have you digested it? 


Will you teli the Court what if nything in that 


paragraph is untrue? 


THE COURT: Without an objection, that question 
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Q 


Durr-cross 
MR. KATZ: All right. 
THE COURT: Withdrawn. 
By the way, is this paragraph true? Did you 
and is it true? 
No. 


Now will you tell the Court in what respect that 


paragraph is untrue? 


THE COURT: I don't see any point to that. If 


your purpose is to show that it is inconsistent with somethina 


she has indicated here, then focus a question and bring it 


about it. 

Q 
Herbie took 
Miss Durr? 

A 

a) 

A 

0 
signed that 


A 


Have you testified here to the fact that Herbie 


THE COURT: Well, no, just ask her a question 


Does this paragraph read to the effect that 


two plastic bags from his pants? Yes or no, 


No. 

That is not a true statement, is 

No. 

Did you ever make that statement again after ycu | 
stat ment? 


No. 
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I show you your plea, marked 3508, and 
you to read page 8, this plea being taken before Jucs: 


on November 19th. 


MR. KAPLAN: What line are you referring to, 


KATZ: I ask her to read from line 3 through | 


May I see that, please? 
Yes, your Honor. 
COURT: No, let her read that. Let me see 
a copy of it. 


(Document handed to the Court.) 


THE COURT: Puge 8? 
MR. KATZ: Sorry, your lonor. 


THE COURT: Page 8 is what you're talking 


KATZ: Page 8, line 3 to line 6, your Honor .| 
Q I I ask you, Miss Durr, have you had suffi- 
cient time to read and digest the statement? 
MR. KATZ: Will the Court now allow me to have 
her read the statement? 
THE COURT: Wo, T am not going to allow you to 
have her read the statement because it is very clear to me 


that there is nothing in that statement fhat inconsistent wi 
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Miss Durr's testimony here. 


MR. KATZ: Your Honor, I make the following 


ruled and please do not argue with me. She does not have 
to answer that question. There is no inconsistency. 


Now, you have your exception and move on, piease. 


| 
| 
THE COURT: The point is that I have now 
| 
| 
| 
| 


Q Is it true that you continuously lied about whethe 
or not you carried that into the room in your handbag? 
A No. 
Q You have never said that Herbie had it in his 
pants, is that what you want us to believe? 
A On what occasion? 
@) Miss Durr, you have made so many statement that 
I can't help you on that score. 
THE COURT: Mig. KaCZ “= 
MR. KATZ: Yes. 
THE COURT: You are not testifying, you know. 
you want to testify, we will swear you in and put you on 


the witness stand. Your purpose is to ask questions, not to 


make statements. 
Q All right, Miss Durr, you tell us, when did you 
lie about the cocaine being in Herbie's pants and when did yo 


tell the truth about it being in your bag? 


SOUTHERN 1)! TRICT COURT REPORTERS. U.S. COURTHOUSE 
FOL! . SQUARE NEW YORK. NY 91.1020 


Durr-cCross 
THE COURT: That is not a proper question. You 
brouqht out the fact she made a statement it was in her bag «| 
which is inconsistent with her statement here. Now, let's 


qo on. 


We will take five minutes. A tive-minute 
recess. 
he courtroom. ) 
KAPLAN: May the record retlect that Mr. 
Katz has handed me a copy of the affidavit or Jewelean Durr 


which was contained in his riles and a copy ot which I 


provided to him as Government's Exhibit 3507 ror identifica- | 


tion. 

I am now marking the copy which Hr. Katz has 
given me as Government's Exhibit 3507 for identification, 
and I am stapling the two payes 01 the aftidavit toyether. 

MR. KATZ. And Mr. Kaylan may I be able to use 


this as an original? 


MR. KAPLAN: Yes. 
(In open court - jury present.) 
lay Lt proceed, your Honor? 
Y I Y 


THE COURT: 


a) On the night o. September 22, 1975, abeut what 
Jj 


time did you and the DLA agents leave the premises 0. <246¢ 
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Q Do you remember what time you were advised of 
your rights that night? 
MR. KAPLAN: Objection, your HOnor. 


THE COURT: Sustaw#hed. 


Were you advised of your rights that night? 
MR. KAPLAN: Objection. 
THE COURT: Sustained. 
Q Did you sign any document relative to making a 
statement that night? 
Yes. 


Is this a fair and accurate copy of that state- 


I ask the government to produce the original. 


MR. KAPLAN: Is what a fair and accurate 
statement? 

MR. KATZ: It's marked as Exhibit 3503. 

MR. KAPLAN: Your Honor, I object to this as 
irrelevant. 

THE COURT: Let me see it. 

(Handed. ) 


MR. KATZ: I am laying the foundation for 


something, your IlIonor. If you wart an offer of proof, I 


will make it. 


THE COURT: Objection is sustained. 
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you sign the statement that I showed you 


MR. KAPLAN: Objection, your Honor. 
THE COURT: Sustained. 
willingly? 
THE COURT: The objection is sustained. 


Q When you gave the statement marked as 3504, which 


| 


is the statement wz previously showed you, did you do so of 


your own free wil? 
MR. KAPLAN: Objection. 
THE COURT: Sustained. 


MR. KATZ: Your Honor, I have an offer of 


THE COURT: Sustained, sustained. 
Proceed. 
MR. KATZ: May I approach the side bar? 
THE COURT: No, you may not. 
Q Do you remember signing a paper on the 30th day 
of October, 1975 for Mr. Michelman? 
Wno is Mr. Michelman? 
A My attorney. 
Q I show you 3507. Will you please read 
examine it? 
THE COURT: Let me see that, please. 


(Handed. ) 
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THE COURT: I think I have -- 

MR. KATZ : May we have that marked in evidence, 
please? 

THE COURT: I think I have already sustained an 
objection to that, and I gather there will be an objection 
since it is merely a continuation of the question I have 
ruled out of order. 


MR. KAPLAN: That's correct. 


THE COURT: The objection is sustained, Mr. Katz | 


and do not persist. 
MR. KATZ: Your Honor, may I understand this 
THE COURT: The objection is sustained. 
MR. KATZ: You are not going to let me use a 
sworn affidavit before this Court? 


COURT: The objection is sustained, Mr. Katz.| 


Q right, Miss Durr. You did not go to 
Figueroa's mother's house that night, did you, September 22, 
did you? 

A Yes. 

Q You 


Yes. 


Who was prescnt? 


Herbie, Willie, his brother, and myself. 


Did anything unusual happen to the car on 
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September 22nd? Herbie's car? 


A I don't remember. | 
Q Did Herbi:: ever tell you about anything happenind? 
| 


I don't remember. 


| 
| 
Do you remember a flat tire? | 
| 


I don't remember. 
Prior to the time that you spoke with Mr. Kaplan, 
speak to any other U.S. Attorney? 
Yes. 
Who was that? 
Mr. Engel. 
Did you give Mr. Engel a statemen<? 
MR. KAPLAN: Objection, your Honor. Did they 
a time and place for this conversation? 
September 22nd, some time prior to the noon hour. 
Did you make a statement to Mr. Engel? 
Yes. 
What did you tell Mr. Engel? 
THE COURT: What is the -- 
(Mr. Kaplan handed a paper to the Court.) 
THE COURT: I am not going to allow you to make 
a blanket statement about what she told somebody outside of 
court. You know how you can use those statement, the purpose 


for which you can ask about them. 
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AR. KATZ: All right. 
Q Subsequent to the time that you spoke to Mr. 
Engel, and not counting Mr. Michelman, when was the next 
time you gave somebody a statement representing the govern- 


ment? 


I don't understand the question. 
All right. 
When was the next time after your -- strike 


You appeared before a magistrate on September 23, 


I don't remember. 


| 


THE COURT: Did you talk to anybody in the 
government between the time you spoke to Mr. Engel and the tim 
that you testified you spoke to Mr. Kaplan on the 19th? | 

THE WITNESS: No. 


THE COURT: 19th of November. 


spoke to no DEA agents? 


DEA agents attempt to contact you? 
No. 


Who was present at your meetinc with Mr. Kaplan?| 


His associate. 


Anybody else present? 


SOUTHERN L.sTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLE; SQUARE NEW YORK. NY. = 791-1020 


Du-r-cross 
Anybody else present? 


No. 


At no time were you ever interviewed by a DEA 


No. 


Tell me, Miss Durr, what happened at McDonald's 


on September 22nd? 


A 


Q 


A 


Q 


use cocaine? 


go ahead. 


Q 


XY don't know. 
Were you there? 


No. 


Mr. Ricks ever tell you anything about McDonald's 


No. 


Prior to the time you met Mr. Ricks, 


} 


} 


| 
| 
| 
| 


didyou ever 


THE COURT: She had already testified -- I'm sorry, 


Did you ever traffic in cocaine 


THE COURT: What do you mean by 

Did you ever buy or,sell it? 

No. 

What was your relationship with Mr. 
Friends. 


How long have you be n friends? 


SOUTHERN fs TRICT COURT REPORTERS. US. COURTHOI!SI 
FOIT: SQUARE NEW YORK. NY. = 791-1020 


to that 


Robinson? 


l mblt Durr-cross 


: | A Since May of ‘75. 

3 Q How did you meet Mr. Robinson? 

4 | MR. KAPLAN: Objection. 

5 THE COURT: Sustained. 

6 fe) Did you meet Mr. Robinson in the period between 

7 1973 and 1975? 

Pa MR. KAPLAN: Objection. 

9 THE COURT: I think she said she met him in May, | 

10 | 1975. } | 

11 Q Where di? you meet Mr. Robinson for the first | 

2 | time? | 

13 MR. KAPLAN: Objection. 

14 THE COURT: It is irrelevant. Sustained. 

15 | Q Did you ever do any deals with Mr. Robin on? | 

16 | A No. 

17 Q By the way, when you went to the Saw Mill River | 

18 the second time, did you carry the cocaine in your pocket- 

19 book? | 

20 | A No. 
ad 

21 | Q Where did you carry the cocaine? 

22 | A I didn't. 

23 | Q Who carried it? 

a | A Herbie. 

25 Q What did you carry? 
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Nothing. 
Just went along for the ride? 
Yes. 
MR. KATZ: No further questions, your HOnor. 
THE COURT: Any redirect? 
MR. KAPLAN: Yes, your Honor. 
REDIRECT EXAMINATION 
BY MR. KAPLAN: 
Q Miss Durr, I show you Go\ernment's Exhibit 3504 
and I ask you to look at it. 
THE COURT: What is that? 
MR. KAPLAN: Your Honor? 
THE COURT: Let me see it. 
(Document handed to the Court.) 
(Pause. ) 
Have you looked at it: 


A Yes. 


Q Is everything t’ :t you mow about this case in 


that paper? 
A No. 
Is everything in that paper true? 
Yes. 


Prior to giving this statement, did you speek 


with anyone else? 
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Q Would you recall the exact time when the arrest 


was made? 
A No, I cannot recall the exact time. 
Q To the best of your recollection, could the 
arrest have been made about 9:55 p.m.? 
A It could have Leen. 
MR. GROSS: No further questions. 
THE COURT: All right. Thank you, Mr. Levine. 


(Witness excused.) 


THE COURT: Call your next witness, Mr. Kaplan. 


MR. KAPLAN: Jay Silvestro. 
Ge & SILVESTRO, called as a witness 
on behalf of the government, being first duly sworn, 
testified as follows: 
DIRECT EXAMINATION 
BY MR. KAPLAN: 
Q Mr. Silvestro, how are you employed? 
A I am a Special Agent with the United States 


Department of Justice, Drug Enforcement Administration. 


Q For how long have you been so employed? 

A Since that agency's inception in July of 1973. 
Q Before that, how were you employed? 

A I was a Special Agent with the United States 


Department of the Treasury, Bureau of Customs. 
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On September 22, 1975, were you on duty? 
Yes, sir, I was. 
What was your assignment on that date? 
I was involved in a surveillance of a case which 
was handled by Special Agent Thomas Dolan. 
Q At about °:30 p.m. , where were you? 
A At 2:39 ».m. I was across the street from i 
bar called Martell's in New York City, Manhattan, and I was 
there on a surveillance. We initially had been told that 
there was going to be a meet between an informant and a 
person who was to me an unidentified black male whom we 
Suspected was going to arrive in 2 blue Volvo. 
At about 2:30 I observed a young black couple 


| 
exit Martell's, where there was supposed to be a meetinu going 


on, and I watched them go north, walk north of Martell's. 
And my curiosity was aroused. I crossed the 
street and began to walk over to where they were going and 


watched them get in a long, black Cadillac. None of the 


other agents were around, so I thought it was necessary that 
I get across the street and see who they were and where they 
were going. 


I watched them get into the car. The car started 


| 
| 


up, pulled out, went up and made a right and was going east. 


1 ran down the block and got the license number 
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from the car and then it left the scene. 
Q At about what time was that? 
A This was around 2:30 == between ?: 1% and 3 o'clodk 


| 
I would say. I could not tell you exactly what time was. 


Q Was the license plate number on that car 
checked? 

A Yes, it was. 

Q And after that, what did you do on that day? 

A The license number of the car, which I do not 


recall, came back to a Veronica Branch, and it was 717 


something, I think it was ‘ockaway Parkway, or something 


like that. I know it was 717. 


And myself and Special Agent Emilio Garcia rode 


out there to Brooklyn, to the address, and we did in sact see 


the Cadillac in the driveway in front of that house. 


Q Now, shortly after 5 p.m. on that day, did you 


observe anything? 


MR. KATZ: Your Honor, I am going to object to 


this line of questioning. I would like a side bar to 


state my objection. 


THE COURT: Where are we now, Mr. Kaplan? Where 


are we now? 
MR. KAPLAN: Outside of 717 Rockaway Parkway. 


THE COURT: What address is that? Is that the 
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address that has been given to us? I don't recall. 

MR. KAPLAN: That's correct. 

THE COURT: Well, the objection is overruled. 

MR. KATZ: Your HOnor, my objection -- 

THE COURT: The objection is overruled. 

MR. KATZ: I understand that, but I have a 
further objecticn, your Honor. I believe that this witness 
has now testified that through some sort of alchemy, because 
he did not know or didn't identify either of the defendants, | 


either Durr or Ricks, he had knowledge of them -- 


THE COUF . I've had enough. You have made your | 


objection and the objection is overruled. As I understand | 
it, he is now stationed outside the house, or the testimony 
shows that Miss Durr and Mr. Ricks -- 

MR. KATZ: But he had no cause to follow them, 


your Honor. 


THE COURT: The objection is overruled. 
Proceed. 
Q Shortly after 5 o'clock on September 22nd, 
did you observe anything? 
A I would say some time between § and 5:30 I 


observed the same young man whom I had seen get into the 


Cadillac in front of -~- up from Martell's come out of the 


“wilding, get into the Cadillac and make a U turn and go 
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back down to a gas station around the corner from 717 
Rockaway Parkway. 

Q Do you see that individual in court today? 

A Yes, I do, sir. 

Q Could you point him out? 

A It is the gentleman with the black suit and the 
white tie at the defense table. 

Q What happened after that? 

A The man opened the trunk of the car and fooled 
around in it for a while. It looked like he was either 
cleaning it or doing something with his spare tire. I don't | 
know. 

He then got back into the car, and myself and 
Special Agent Garcia in one vehicle, in the same car, rman 
the black Cadillac to the corner of Schenck and Stanley | 
Streets in Brooklyn. 


I'm not intimately familiar with the streets of 


Brooklyn. I co:ldn't tell you exactly how we got there, but 


that is where we ended up. 


having taken a left off of Stanley. 


| 
There was a black Cadillac parked on Schenck, 
| 


We followed the vehicle. The vehicle pulled over’. 
| 
We went passed it. It was a housing project area, a iargely 


black and Hispanic area. I remained in the government car. 
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Agent Garcia got out on foot. 

Q And did you observe anything at that time? 

A I observed, at considerable distance I would 
have to say, another vehicle pull up, I think it was a blue 
Ford, a blue Ford Motor Company type product, and there was 
apparently some sort of conference. I was a great deal 
away, distance away. I couldn't testify any further as to 


what happened. 


A short time afterthat the black Cadillac 
began to move again. Special Agent Garcia got back in the 
car and we followed the car back to 717 Rockaway Boulevard, 
or Parkway, whatever it was. 

Q What happened after that? 

A The driver of the car exited the vehicle, went 
back into the house. I would say that the car got back to 
the house at about 6:10 -- having arrived at Schenck and 
Stanley about 6:45. 

Q It got back to the house at 6;10 having 
arrived -- 


A It was at Schenck and Stanley at 5:45, excuse 


me, and was back at the house by about 6:10. 


At about 6:30 a woman, a young woman, got into 


the car, drove up to the corner to a grocery store, apparently 


did some shopping, spent some time there, and then went back 
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to the house. 


At about -- there was no movement for some time. | 


McDonald's hamburger restaurant on-- I believe it was 


Pennsylvania Avent: in Brooklyn. 


At about 7:30 the Cadillac moved again and went to a | 


Q Did you observe anything at that time? 


A Yes. The car parked in the back of the lot -- 
the McDonald's there has the kind of lot that you could driv 
in the front and drive out onto another street out in the 
back, and there is a parking area behind the McDonald's. 


The Cadillac pulled into the back part of the 


McDonald's parking lot and stopped. The driver got out and 
he met with a young Hispanic man. 

Q Do you see that man in court t»day? 

A I saw the man at this point frv distance and 


I could not identify him at that time. 


They walked up Pennsylvania Avenue, passed the 


| 
McDonald's, made a right. They went down a short block and | 
walked down the street behind the McDonald's, which was | 
completely unlighted at the time, it was very, very dark, wil 
they got into ~~ or stood by and then got into -- a light 


green what at the time I described as a rental-looking kind 


of car. It was a shiny, clean Chrysler product, like a mid- 


size Chrysler. And they spent some time there and the car 
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moved off. 
We didn't follow the car. We did not get near 
the car because it was in the middle of a very dark street. 
The agents went back and we decided we would 


set up on the Cadillac, figuring that when the driver of the 


Cadillac came back we would know they were back. 
| 


By the time we got our plans together and got set 
up, we looked back in the lot and, in fact myself and — 
agent walked over to the McDonald's, and the car was gone, 
the Cadillac had been moved. 


At this point we had lost contact completely 


with the Cadillac. So all the other surveillance agents wen 


back into Manhattan. Special Agent Garcia and myself got 
back in our car and decided to drive around and see if we 
could find the Cadillac. 

Well, we went back to 717 Rockaway Parkway, 
or Boulevard. whichever, and the car was double parked in 
front of the place. We set up on it and it drove off with 
two occupants in it. 

we followed the car. The car went back like it 
was going to the McDonald's, only instead of going in it wen 
up in the residential section behind the McDonald's and did | 
what we call on the job "did the block;" it started riding 


around, making turns and making turns without signaling. 
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We followed them for a while and then it became 
obvious, or it seemed obvious in my experience, that they 
were looking to see if they were going to be followed. So 
we just dropped off. 

MR. KATZ: Objection, your Honor. 

THE COURT: The objection is sustained. 

Just tell us what you did, Mr. Silvestro. 


A (Continuing) We dropped off the car, and myself 


and Agent Garcia went back to Manhattan. 

Q Where did you go in Manhattan? 

A We went to 49th and 10th, which is on the 
southwest corner of the street, where on the northwest 


corner of the street there is the Skyline Motor Inn, where 


and the other agents that had previously gone to Manhattan 


the deal was set to go down. We had agents in the room 7 


were stationed strategically around the place. 
| 

I let Special Agent Garcia out of the car and he | 
went into the hotel. While I was waiting for him to aia’ 
I parked -- I stopped; I didn't park; I had my lights on and 
the motor running -- on the southwest corner of 49th and 1°th, 
on l0th facing north. 

While I was waiting for him to come back, a very 
short time after we got there, after we had gotten back to 


Manha-tan, maybe five or ter minutes at the most, the traffi 
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was going -- the traffic going westbound on 49th Street -- 
it was going right in front of me, and here came the big 
Cadillac with the same gentleman at the wheel, right in fron 
of my car, followed immediately by the light green Chrysler 
product rental-looking car with the other gentleman in the 
middle of the defense table, with the blue shirt on, at the 
wheel. 
MR. KAPLAN: May the record reflect that he has 
identified the defendant Figueroa? 
THE COURT: All right. 
Q And after you observed the car -- 
A I was sort of surprised see them, because 
nobody had picked them up. 
THE COURT: Come, come, Mr. Silvestro. Just tell 


us the facts that you saw. 


A (Continuing) I radioed to the other units that the 


cars we were looking for were here. And as soon as the light 
| 


changed and the rest of the traffic cleared, I made the left 


on to 49th Street, to fallow them. 

Shortly after I made the ccrner, parked on the 
right hand side of the stree, which was the north side of 
the street, was the green car with thet gentleman sitting 


behind the wheel, and as I rode down the street the Cadillac 


was on the left and there was no one in it that I could see 
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at that time. 

I went around the block, reporting that the 
cars were parked on the street, went back onto 10th Avenue 
and parked so that I was on 10th facing north, but south of 
49th Street so that I could swing around the corner and agai 
be behind the green car. 

Q And while you were sitting there on that corner, 
did anything happen? 

A While I was sitting there on the corner, a radio, 
communication came from upstairs ordering us to hit the car, | 
to arrest the man 1 the green car. 

Q And did you do anything at that point? 

A I went around the corner. Another car was 
coming up 49th Street the wrong way ~% we could seal off the 
block, and the green car wasn't there. 


I went down 49th Street the rest cf the way, and 


the car that was coming up the wrong way, the green car came 


around the corner and they met head to head and they stopped! 
the car. 

MR. KAPLAN: No further questions. 

THE COURT: I gather you stopped the car and 
arrested the defendant? 


THE WITNESS: I did not arrest the defendant. 


THE COURT: All right. Mr. Gross? 
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CROSS EXAMINATION 
BY MR. GROSS: | 
Q Would you recall the first time that you saw the 
black Cadillac in the area of the Skyline Motor Inn? 
A I couldn't tell you exactly, Mr. Gross. I would 


estimate thatit was somewhere in the vicinity of 9:30, some- 


| 


where around there. 
Q Could it have been later than 9:30? 
A I would say between 9:30 and 10, not later. 
9:30 to a quarter to 10, somewhere around there. I would say 
that it is very, very sketchy. 
Q Would you recall the time when you received 


instructions to take the car or whatever, with respect to 


the car, the light green Chrysler product? Do you recall 


what time you received those instructions? 

A I would say that we are talking about a time 
Span, the difference between the two, Of about twenty minutes. 
That is, again, just a rough quess. I would Say twenty 
minutes or so. 

Q Would you know what time the arrest was made 
inside the Skyline Motor Inn? 

A No, sir, I don't, other than the fact of being 
there. I would assume that it was contemporaneous with the 


radio communique that I got. 
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Q Would you know if the arrest was made prior to 
your receiving instructions with respect to ti: light green 
Chrysler car? 
A That would have to be an assumption on my part. 
I would assume tha. ‘t happened, that I received the radio 
communique after the arrest in the room, but there is no ied 


for me to know that. 


MR. GROSS: No further questions. 
CROSS EXAMINATION 


BY MR. KATZ: 


Q Agent, do you have with you any notes or writings 


that you prepared with reference to this case? 
A I made no report, sir, in reference to the case. 


Q You made no report? 


No, sir. 
THE COURT: No written report. 
THE WITNESS: No written reports, no. 

Q Did you make any oral reports? 

A 1 certainly ‘qtenuih the case agent and my 
gipervisor and Mr. Kaplan of what T observed on those days 
or on this day. 

Q When were those reports made, subsequent to 
the arrest? 


A I immediately reported to my supervisor the 
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license number of the car on the afternoon of the 22nd. 
Q I want to get this clear in ry mind, Agent -~ 
MR. KAPLAN: Objection, yo! r Honor. 
THE COURT: All ri nt, the objection is sustained. 
Q At the time that Mr. Ricks and Mrs. Durr first 


came under your observation, did you know anything about 


either of the two individuals from any information you had | 


received from the DEA? 
A No, sir. 
Q The only reason you followed these two individuals 
was because they were black, getting into a Cadiliac, is | 
that right? | 
A No, sir, that is not correct. 
MR. KAPLAN: Objection. 
THE COURT: The objection is overruled. He 


answered it anyway. 


MR. KATZ: May I have the answer? 


THE WITNESS: No, sir, that's not why I 


followed them. 


Q Do you want to tel) this Court why you followed 


Because -- 
THE COURT: I think he has told us why he 


followed them in his vehicle. If you want to ask him a 
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question about it, ask him. He's told you why he followed 


them in his 


Q 


A 


direct examination. 

MR. KATZ: He said mere suspicion. 

THE COURT: Ask him a question, Mr. Katz. 

Did you follow them because of mere suspicion? 


I followed them because we were looking or we 


were supposed to be there to follow a black man who was 


having a meeting in Martell's. Mr. Ricks is a black man, 


he came out 


Q 


of Martell's, and I followed him to his car. 


Do you know of how many black people there were 


in Martell's at the time? 


Mr. 


I have absolutely no iuea. 


Do you think there would have been more than 


I could not guess. 


Did you take any steps to find out whether or 


not the person that you were following was the people that 


were wanted 

THE COURT: 
irrelevant, 
don't think 
been raised 


Q 


by DEA other than to check the license number? 
I think -- you know, I think all this i> really 
besides the point, in terms of this case. I 

it has anything to do with the issues that have 
before us at the present time. 


Did you ever speak to Mr. Miller prior to the 


time that you made your first observation of Mr. Ricks? 
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A No, sir. 


(@) Did you ever speak to any agent about Mr. Miller 


prior to the time you made your observation of Mr. Ricks? 

A I didn't know who Mr. Miller was until some time 
after this. 

Q After the arrest, until after the arrest? 


A No, until after the meeting at Martell's. 


I dc :'t believe I had seen him before that. 
Q About what time did you find out about Mr. Miller? 
A About -- 
THE COURT: I don't really see where all this is 
l. ading and it certainly has not anything to do with this 
case in regard to this man's testimony. 


MR. KATZ: Your Honor, are you cutting me off? 


THE COURT: Yes, I am. 


MR. KATZ: All right. 


Exception. 


I have nothing further. 


THE CSURT: Thank you very much, Mr. Silvestro. 
may step down. 

Call your next witness. 

(Witness excused.) 


MR. KAPLAN: Emilio Garcia. 
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MR. KAPLAN: I offer Government's Exhibit 9 


* 


for identification into evidence. 


MR. KATZ: Voir dire. 


VOIR DIRE EXAMINATION 
BY MR. KATZ: 
Q id you have a key to Mr. Ricks' car? 


KAPLAN: Objection. 


you have Mr. Ricks' consent to go into his 


COURT: Objection sustained. 
MR. KATZ: I renew my motion again, your Honor. 
THE COURT: You know this is really Mr. K**z, a 


waste of time. I have already denied it. I don't see what 


| 
| 
| 
COURT: The objection is sustained. | 
| 


you are to gain by continuing to press it. You are not --- 

MR. KATZ: Your HOnor, it is a Constitutional 
right not to be able to break into a car without -- 

MR. KAPLAN: Objection. 

THE COURT: You are not gaining anything at all 
by this sort pragereen Your record is protected. 


Now, proceed in an orderly fashion. 


MR. KATZ: All right, your Honor. 


I object to the exhibit. 


THE COURT: The objection is overruled. 
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